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Foreword by Chairman,
Council of Governors

I

n the year 2010, Kenya promulgated a new Constitution which introduced a two tier system of
governance: the National Government and forty-seven (47) County Governments. The Fourth
Schedule of the Constitution assigns thirty-ﬁve (35) functions to the National Government under
part one (1) and fourteen (14) functions to County Governments under part two (2). Devolved functions
primarily focus on service delivery to the citizens. County Governments have been bestowed with
both legislative and executive authority to facilitate the performance of their functions and exercise
of their powers.
It is however worth noting that despite the strides made in the country with respect to the devolved
system of governance, existing and in force are still National laws that were enacted before the
promulgation of the Constitution. Some of these laws undermine devolution by dint of the structures
they had created and the powers they had conferred on various institutions, thereby impending
devolution’s full implementation. On this premise, CoG and KLRC initiated the legal and policy audit
aimed at scrutinizing National and County policies and laws with a view to establishing their alignment
to the Constitution, speciﬁcally the devolved system of governance.
The study reveals that there are a myriad of National laws and policies that are not in tandem with
the Constitution. Some of the key recommendations highlighted in the report are that some National
laws need to be repealed while others require amendments in order to ensure conformity with the
Constitution. For stakeholders to improve the policy and legislative environment that devolution
operates in, they should read the report and collaborate in its implementation. This will ensure that
both the National and County laws and policies conform to the letter and spirit of the Constitution,
eventually leading to improved service delivery to the people of Kenya.
Thank you!

H.E. Hon . FCPA Wycliffe Ambetsa Oparanya, EGH, CGJ
Chairman, Council of Governors
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Foreword by the
Attorney General

T

his Report is the product of a study commissioned by the Council of Governors (CoG) and the
Kenya Law Reform Commission (KLRC) across seven sectors, the key objectives of which were to
audit the county government policies and legislation with the view of analysing their compliance
with the Constitution, to audit all the national policy and legislation with a view of ascertaining
the extent to which they conform to the devolved system of governance and to identify gaps and
challenges and make recommendations for harmonization and alignment.
The sectors prioritized were Agriculture, Health, Natural Resource Management, Land and Physical
Planning, Urban Development, Trade and Investment and Public Finance Management.
At this point in time, and while Kenya is still in transition from the old constitutional order to the new
constitutional dispensation, it is clear from the Report that there are signiﬁcant challenges around the
extent of compliance with the laid down constitutional, legal and policy frameworks with respect to
governance at both levels of government that need to be addressed. The Report provides the general
trends that need to be tackled in the quest for compliance with the constitutional framework. Some
of the notable ﬁndings include ambiguities in legislation, persistence of the old order in terms of
laws, policies and practices across all sectors under review, inadequate consultation and cooperation
between the two levels of government that can support and facilitate holistic development of laws
and policies and a dearth of capacity to facilitate eﬀective development of laws and policies that are
clear, coherent, comprehensive and compliant with applicable constitutional provisions.
The Report has been enriched by the generous, earnest and thoughtful insights by sector experts
through a peer review process. Further, the involvement of the stakeholders in reviewing the initial
reports provided invaluable input in exploring together the serious topics that surround our common
governance goal in addition to extensive discussion with the national and county government oﬃcials,
civil society organizations, and representatives of the community-based organizations and networks
that deal with sectoral governance issues.
As stated above, I wish to reiterate that this Report presents a comprehensive audit of the national
and county legislation and policy approach and reveals the gaps and challenges that need immediate
attention in the process of developing suﬃcient and responsive laws and policies that will actualize
the devolved system of governance and the country’s economic blue print, Vision 2030.
I wish to take this opportunity to sincerely thank the members of the team for their meritorious and
sincere eﬀort in writing this enlightening Report. My heartfelt gratitude also goes to the stakeholders
and sector experts for their tireless eﬀorts and enriching contribution and co-operation which led to
the successful completion of the Report.

P. Kihara Kariuki
Attorney-General

viii | R E P O R T O N T H E A U D I T O F N A T I O N A L A N D C O U N T Y L E G I S L A T I O N A N D P O L I C Y

Foreword by Chairperson,
Kenya Law Reform
Commission

D

evolution is one of the hallmarks of the Constitution of Kenya, 2010. Devolution has not only
improved the economic and social welfare of people in many places, (some of which were
traditionally marginalised), but has, to a great extent, increased the democratic space in our
country, since the people are now part of the decision-making processes. As a country, we have
indeed overcome several challenges and milestones in a bid to make the devolution dream a reality.
The Kenya Law Reform Commission (KLRC) is established by the Kenya Law Reform Commission
Act, No. 19 of 2013 and is mandated to keep under review all the law and recommend its reform by
undertaking research and comparative studies relating to law reform as well as related legislative
impact assessments. The Commission also provides advice, technical assistance and information to the
national and county governments with regard to the reform or amendment of any branch of law. The
execution of this mandate includes undertaking a detailed audit of all the existing pieces of legislation,
policies and administrative procedures and harmonizing them with the Constitution.
The Council of Governors (CoG) conducted a baseline survey which revealed that most of the laws
in respect of key devolved functions were largely not compliant with the Constitution of Kenya, and
key devolution Articles including Articles 173, 174 and the Fourth Schedule to the Constitution which
demarcates the functions to be undertaken by the national and county governments. As a consequence
of the survey ﬁndings, the Commission in partnership with COG undertook an audit of the national
and county policies and law across seven devolved sectors. The purpose of the audit was to analyse
national and county policies and legislation to determine their compliance with the Constitution with
particular reference to devolution.
The Audit Report is one among the initiatives that we hope will help policymakers and relevant
institutions in their eﬀorts to entrench devolution. The Report focuses on seven devolved sectors
namely: Health, Public Finance Management, Agriculture, Trade and Investments, Land and Physical
Planning, Urban Development and Natural Resource Management as provided in the Fourth Schedule
to the Constitution.
The Report documents the ﬁndings of the audit process in the identiﬁed seven sectors. It provides
an analysis of the national and county policies and legislation and identiﬁes the gaps and challenges
with these instruments of governance. It further outlines recommendations for harmonization and
alignment which will inform the success of counties in implementing devolution and will ensure the
achievement of the collective aspirations of Kenyans, given the critical role of devolution in our current
dispensation. The publication of this Report is a culmination of a highly participatory and consultative
process in line with the constitutional requirements of public and stakeholder participation and
engagement.
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Through this Report, the Commission and CoG will spearhead and undertake the proposed policy
and legislative reforms in partnership with the relevant sector Ministries, Departments and Agencies
(MDAs). The successful implementation of the Report therefore calls for a coherent and cross-sectoral
approach and a coordinated response across all levels of government, private sector and other nonstate actors. Towards this end, all MDAs at both levels of government are expected to work closely
together to make the proposed recommendations a reality. Finally, in publishing this Report, the
Commission and CoG reaﬃrm their unwavering commitment and support to ensure conformity with
the Constitution and respect for devolution.
I would like to thank all those who contributed to the development of the Report and subsequent
ﬁnalization in one way or the other.
Thank you very much.

Mbage Ng’ang’a
Chairman KLRC
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Council of County Governors
The Council of Governors (CoG) is a non-partisan organisation established under Section 19
of the Intergovernmental Relations Act (IGRA 2012). The Council of Governors comprises of
the Governors of the forty-seven Counties. Main functions are the promotion of visionary
leadership; sharing of best practices and; oﬀer a collective voice on policy issues; promote intercounty consultations; encourage and initiate information sharing on the performance of county
governments with regard to the execution of their functions; collective consultation on matters
of interest to county governments.
CoG provides a mechanism for consultation amongst county governments, share information
on performance of the counties in execution of their functions, facilitate capacity building for
Governors, and consider reports from other intergovernmental forums on national and county
interests amongst other functions. The vision of the Council of Governors is to have prosperous
and democratic counties delivering services to every Kenyan.

Kenya Law Reform Commission
The Kenya Law Reform Commission (the Commission) is established by the Kenya Law Reform
Commission Act, No. 19 of 2013 (the Act). Presidential assent was given on 14 January 2013 and
the Act came into force on 25th January 2013. The Commission has a statutory and ongoing role of
reviewing all the law of Kenya to ensure that it is modernized, relevant and harmonized with the
Constitution of Kenya. Following the promulgation of the Constitution in 2010, the Commission
has an additional mandate of preparing new legislation to give eﬀect to the Constitution. The third
mandate is found in the County Governments Act, No. 17 of 2012 which requires the Commission
to assist the county governments in the development of their laws. This is also a requirement
found in the Act.
The Act grants the Commission a body corporate status and the necessary autonomy to enable
it discharge its mandate as envisaged under the Act. The Commission is wholly funded by the
Government but welcomes support from its partners.
Before the enactment of the Act, the Commission operated as a Department within the Oﬃce
of the Attorney-General before being moved administratively to the Ministry of Justice, National
Cohesion and Constitutional Aﬀairs in 2003.
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Executive Summary
Introduction
The Council of Governors (CoG) and the Kenya Law Review Commission (KLRC) commissioned a
study of law and policies across seven sectors with three main objectives:
To conduct an audit of County policies and legislation with a view to analysing their compliance
with the Constitution;
To conduct an audit of all National policy and legislation with a view to examining to what
extent they conform to the devolved system of governance; and
To identify the gaps and challenges in the above and propose remedies available for
harmonization and alignment.
The seven sectors that were chosen for analysis are:
Health
Public Finance Management
Agriculture
Trade and Investments
Land and Physical Planning
Urban Development
Natural Resource Management
This report presents the ﬁndings from the seven sectors.

Methodology and approach to the Audit
First, the basis or anchor upon which the analysis was carried out is the Constitution of Kenya
2010. The thrust of the Constitution of Kenya 2010 was to disperse economic and political power
from the centre to 47 county governments across the country. The constitutional framework
upon which this dispersal is based formed the basis of analysis of the 7 sectors. The Constitution
distributes responsibilities between the two levels of governments through the Fourth Schedule
to the Constitution. The Constitution provided for a two phases of transition (2010-2013 and 20132015), to enable alignment of systems of to the two-tiered system of governance. The constitutional
framework calls for a consultation and cooperation in the performance of functions between
the two levels of government. To reify this constitutional framework, primary legislation, such
as, the County Government Act and the Intergovernmental Relations Act were put in place to
guide implementation of devolution. The constitutional, legal, and policy frameworks provided
an anchor upon which the sectoral analyses were carried out. The main objective was to consider
the extent of compliance with the laid down constitutional framework.
Secondly, using the normative (constitutional and legislative) yardstick above, the sectoral audit
entailed a review of documentation (mainly legislation and policy documents) in the identiﬁed
sectors. Accordingly, content analysis was carried out for laws, policies, administrative guidelines,
sectoral plans, and cases that have come before court on various relevant matters. The products
of this stage of the study were sectoral reports whose content was based on the review of
documentation.
Thirdly, the initial drafts of the sectoral report were subjected to a peer review process, which
involved sector experts. The peer reviewers provided a quality assurance check on the reports
and provided feedback on gaps and areas for further research.
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Finally, the study entailed involvement of stakeholders in the review of the initial reports based
on inputs of stakeholders. Regional hearings were held to discuss the sectoral reports and one
national stakeholders’ forum to validate the sectoral reports. Participants at the stakeholders’
forums included: national and county government oﬃcials from the respective sectors, civil
society organisations, and representatives of community based organisations and networks that
deal with sectoral governance issues.

Findings:
General Trends
Ambiguities in the constitutional framework need to be addressed in order to facilitate
the development of coherent laws and policies across the sectors. While the Constitution
provided for two transition phases (from 2010 to 2013 and 2013 to 2015) for unbundling and
clarifying government competencies at the two levels, this goal was not achieved.
There is a persistence of the old order (laws, policies, and practices) across all the sectors
reviewed. In all the sectors, the majority of the laws applicable pre-date the current
Constitution and this means that the new roles of the county governments have not been
taken into account in the text of these laws and policies.
There is space for clariﬁcation of the ambiguities above through consultation and cooperation
between the two levels of government. However, another major ﬁnding is that there is
inadequate consultation and cooperation between the two levels of government that can
support and facilitate a holistic development of laws and policies at both levels of government.
While formal structures exist, some of which are provided for by law and existing policies,
they have not been used to clear the challenges of development of laws and policies for both
levels.
In some instances, laws that are passed at the national level contradict each other and this
reveals low levels of coordination, even among players within the same level of government.
A glaring example of this is the contradictory and confusing provisions in the laws relating to
land (see Chapter 5). A more eﬀective mechanism of cooperation between the sectors and
the levels of government can contribute to more harmonious legislation and policies.
Finally, the audit review reveals a dearth of capacity at both levels of government to facilitate
the eﬀective development of laws and policies that are clear, coherent, comprehensive and
compliant with the applicable constitutional provisions. Accordingly, a major recommendation
from this report is the systematic growing of capacity of national government sectoral bodies
and the county departments to enhance the capacity to develop laws and policies that can
actually facilitate the pursuit of the respective mandates without some of the challenges
highlighted above.

Speciﬁc (sectoral) Trends, Findings, and Recommendations
Some of the speciﬁc ﬁndings from the sectoral analyses are pinpointed below.

Health
All the national laws and regulation relating to health should be urgently reviewed to align
them to the Constitution. This will assist in facilitating better understanding and compliance
by national and county staﬀ with the devolved system of governance.
County governments need to put in place county implementation frameworks (County
policies, laws, regulations, guidelines) for the health sector which will better guide county
staﬀ to deliver improved health services to the citizens. Speciﬁcally, county executives need
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support with Legislative Drafting to enable them come up with suﬃcient and responsive Bills
to actualize devolution .
The ongoing reviews of the Health Act should be carried out simultaneously with that of the
Public Health Act with a view to repealing the Public Health Act and including its provisions in
the Health Act.
There should be a harmonization of laws, policies, and regulations in order to ensure that
fees and other charges paid for licensing/ regulating health facilities are not excessive. E.g.
Amendments to the Kenya Medical Practitioners and Dentist Board regulations require
counties to pay fees annually.
Any amendment bill on any of the reviewed laws that may be pending before parliament (e.g.
the Miscellaneous Amendment Bills) should be reviewed to incorporate the recommendations
of this audit and then subjected to public participation in line with the constitution.
The laws and legal notices establishing parastatals in the health sector should be reviewed
and relevant inter-governmental consultations held on how the institutions with mandates
that include county functions can be re-structured if they are not wound up.
The laws aﬀecting the licencing and registration of health personnel need to be clariﬁed to
indicate the role of county governments in regard to health professionals noting that the
regulation of professionals is a national government function while counties are employers
of professionals and providers of licences to facilities that provide county health services.
Furthermore, regulatory services should be decentralized in order to ensure eﬀective
supervision of health service provision across the country.
Now that the constitution contemplates the implementation of provision of ratiﬁed
international treaties, it will be important for the drafters of laws at the national and county
levels to factor these provisions in the laws.

Public Finance Management
A review of sector laws and policies should address the issue of the budget cycle during
election years. Given that elections are held in August, it is necessary that the budget cycle
begins earlier in the preceding ﬁnancial year so as to ensure that the budget is passed before
the August election.
Laws and policies should be revised to provide for a clearer and more certain process of public
participation in the management of public ﬁnances
There is a need for certainty in the schedule of disbursements to counties. Delays in the
disbursements occasion disruption of services and salary delays in counties
There should be a remedy to counties where there is a delay in the passing of the County
Allocation of Revenue Act (CARA). It is suggested that counties should be allowed to access
up to 50 percent of allocations where there is undue delay in ﬁnalising the CARA
Counties should develop regulations and measures to ensure adherence to county budget
estimates and ceilings in actual county expenditure. There should be adherence to the County
Fiscal Strategy Paper (CFSP) and the County Medium Term Plan (MTP)
The law should be amended to provide more time for the counties to digest the Budget Policy
Statement as this is critical to the planning and budgeting for county resources
The proposed law on the Ward Development Fund should provide for a bottom-up planning
and utilisation of the fund in order to make it a truly grassroot fund. The level or amount of fund
should also be rationalised vis-à-vis the mainstream funding from the county governments.
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Agriculture
While a number of laws have been repealed in the sector, a majority of the relevant legislation
to the sector require an overhaul for compliance with the Constitution.
The Ministry in-charge of Agriculture has many institutions whose mandate overlaps with
county governments. The recommendations of the 2013 Parastatal Taskforce should be
reviewed and applied to the agricultural sector in order to restructure and rationalise the
roles played by the numerous Semi-Autonomous and Autonomous Government Agencies in
the Sector (SAGAs) in the sector.
Furthermore, there is a need to relook, in a holistic manner, the functions performed by
the SAGAs vis-à-vis the role of counties in the Constitution. The Agriculture Sector is one of
the sector whose functions are mainly devolved and performed at the county level and this
should be reﬂected in the policy, legal and institutional arrangements of the sector.
Development of sector policies provides a space and opportunity for negotiating functional
boundaries for concurrent function if any and achieving coherence in the sector. A number of
policies have been proposed and these should be developed on the basis of consultation and
cooperation.
It is important that all laws and policies are developed on the basis of Vision 2030, the country’s
economic blueprint as well be alive to devolution. This is especially important for agriculture,
which is the country’s largest economic sector.

Trade and Investments
The Trade Sector lacks a legislation that guides the development and growth of the sector
with a view of bringing together all related trade legislations at the National level to central
body that coordinates the implementation of the Trade Policy.
It is recommended that all the parastatal institutions established under Legal Notices (eg.
Kenya Accreditation Service (KENAS) and Export Promotion Council (EPC) should be reviewed
and be established under Acts of Parliament.
The Public Private Partnership Act, 2012 should be reviewed to ensure make it easier for both
National and County Governments to ﬁnance huge infrastructural development projects.
Any Amendment Bill on any of the reviewed laws that are pending before Parliament (eg.
Micro and Small Enterprises) Bill, (Senate bill No. 12 of 2015) should be reviewed to incorporate
the recommendations of this audit and then subjected to public participation.
A number of key National legislation (eg. Special Economic Zones Act, 2015 and Export
Processing Zones Act, Cap. 517) the responsible National Government agencies should work
with County Governments to review the legislations in a view of providing the roles of each
level of Government.
The majority of the National legislation do not cater for County Government representation
in the Boards and Committee structures yet the legislation cover important trade and
investment issues aﬀecting Counties.
Any National Policies pending (eg. National Investment Policy) should be reviewed conform
to the CoK, 2010 and then subjected to public participation.

Land and Physical Planning
• The Physical Planning Act requires a fundamental review in order to reﬂect the extensive
post-2010 changes.
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The Physical Planning Bill does not adequately reﬂect the changes brought by the current
Constitution.
The Community Land Act does not reﬂect the roles of the county governments and the National
Land Commission, yet these bodies have substantive roles to play in the administration of
community lands.
Address the inconsistencies and contradictory provisions in the Land Registration Act,
Community Land Act and the Land Adjudication Act

Urban Development
The National Land Policy (2009) should be reviewed to provide for the role of the National
Land Commission and county government in urban land use planning and policy.
The National Urban Development Policy 2016 should be reviewed to incorporate provisions
of Article 67 of the Constitution (the role of the National Land Commission). The policy should
also have the input of the county governments .
The National Housing Policy should be reviewed to include devolution arrangements and
speciﬁcally recognise the role of counties in substantive areas of policy implementation.
Speciﬁc areas include: slums and informal settlements, rural housing, land use planning and
management, estate management and maintenance, etc.
Similarly, the National Slum Upgrading and Prevention Policy should include the role of
counties in ensuring proper human settlements and housing.
The National Spatial Plan (2015 – 2045) should be revised to incorporate constitutional
arrangements regarding urban planning and development, especially as they relate to county
governments and the role of the National Land Commission.
The Urban Areas and Cities Act should be reviewed to provide more clearly on the roles
and limits of National Government, county government entities, and the National Land
Commission on issues of urban planning and development.
The Urban Areas and Cities Act should provide for and facilitate, a in a clearer manner, intercounty planning and ﬁnancial services.
The Physical Planning Act (PPA) of 1996 should be overhauled to take into account the existing
governance arrangements and post-2010 regimes for physical planning .

Natural Resource Management
Forests: Forest Conservation and Management Act 2016
In the Forestry Sub-sector, the laws and policies should recognise the central role that counties
play in conserving forests. The counties play an important role in the implementation of national
policies and legislation and the legal framework governing this sub-sector should take the role of
counties into consideration in the following areas:
Beneﬁt Sharing: clear mechanism for beneﬁt sharing of forest resources with the counties
and the community.
Charcoal: Framework for sustainable charcoal regulation and alternative energy sources and
livelihood mechanism.
Chain of custody: Develop a chain of custody for forest products from the community and
private lands.
Participation of counties in management of public forest: Need for a framework of engaging
Counties and communities in management of public forests.
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Mining: Mining Act 2018
The Mining Act should be reviewed to provide for cooperation and consultation between the
national government and county governments. Currently the 2016 Act provides for control rather
than cooperation.
The land management aspects of mining should reﬂect the role of counties, especially in
unregistered community lands. This is not given any recognition or treatment in the Act
There is a narrow Interpretation of the Article 62(1) (F) provides that minerals are vested in
the national government. The Mining Act interpretation of this clause does not appreciate
the fact that county governments and communities are critical stakeholders that have to buy
in to a mining proposal. This narrow interpretation can be blamed for the short timelines
provided to county governments and communities to object to the issuance of a mineral
rights (license).
as well as a legislative framework that is biased towards large scale mining – to the detriment
of counties and communities.
This has aﬀected transparency and accountability of the provisions and institutions in the act.
It has neglected artisanal and small-scale mining which have the potential of becoming large
revenue sources for counties.
This neglect may result in serious environmental, health and safety concerns to citizen caused
by concentrated artisanal mining which is poorly regulated.
Local content provisions in the act are investor driven and are not linked to development and
capacity building plans of the counties.
The act suﬀers from an incomplete revenue management infrastructure and unclear ﬁscal
regime.
Finally, counties not adequately engaged in regulation development and review. A lacuna was
identiﬁed in the post legislative scrutiny mandate of the committee on delegated legislation
in the National Parliament (National Assembly and Senate).
The mining act was developed without an approved policy to guide the sector. The policy
has yet to be approved by the National Parliament which means this review was not based
on a known policy baseline. To assist this process and ensure that international best practice
inform the development of a ﬁnancially beneﬁcial and environmental sustainable extractive
sector county governments must lobby National Government to develop and Parliament to
approve an extractive sector policy that would guide extractive law which includes Mining.

Environment: The National Environmental Policy 2013 and EMCA 2015
The National Environmental Policy 2013 should be revised to incorporate the role of county
governments in implementing national policies and standards as spelt out under Part 2 of the
Fourth Schedule to the Constitution
Speciﬁc areas of involvement of county governments include:
• Human settlements
• Management of biodiversity
• Energy use
o Eﬃciency and conservation
o Air quality
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o Noise control
o Water and sanitation
EMCA to ensure eﬀective engagement of counties in the review, supervision, monitoring and
auditing of EIAs; and
Criteria should be provided in selection of County Environment Committee
EMCA is not clear on who facilitates the Committee
The Role of the County Environment Committee should be clear
The law should be clear on social safeguards

Water: Water Act 2016
The Water Act 2016 does not provide clearly for the division and alignment of functions between
the national government and the county governments. The Act should be revised to incorporate
the principles of devolution, clarify the relations between counties and water sector institutions,
and the two levels of government .Speciﬁc issues/ roles of counties that should be clariﬁed
include: sanitation and water services, water resources management, etc.
The Establishment of the Water Sector Trust fund is procedural given all water funding should
be channelled through the constitutional structures such as annual funding and equalisation
funds.
Water Works Development Agencies and National Water Harvesting and Storage Authority
would be taking over powers of the county governments to develop water works and
infrastructure to deliver water and sanitation services, a function constitutionally assigned
to the county governments. This includes the design, borrowing for ﬁnancing and
implementation of water works development. Secondly, county governments argue that the
agencies proposed undermine the ability of county governments to establish cross county
waterworks or projects through joint committees or authorities established by the counties.
Article 189 (2) of the Constitution empowers counties to establish joint committees or
authority to implement projects that are cross county in nature.
There is no representation of Counties Governments in the Water Service Regulatory
Board(WASREB) although there is room for the regulatory board to work with the county
governments in enforcing certain regulatory requirements including terms of service
provision.
Water Resource Authority(WRA) being an agent of the National Government cannot
coordinate the County Government this will take the powers of the county government in
management of water resources, there is also no representation of the County Government
on the WRA Board.
The Kenya Water Institute Act of 2001 should be revised to incorporate the water sector
governance arrangements and speciﬁcally the role of counties .
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1

INTRODUCTION

1.1 Background

T

he Constitution of Kenya, which was adopted in August 2010, introduced fundamental
reforms to state and governance structures. At the core of this radical and fundamental
restructuring is the devolved system of government, which comprises of the national
government and 47 county governments that are established across the country. To each of
these 47 devolved units, legislative and executive powers were devolved and vested in elected
arms of government comprising the county assembly and the county executive. Indeed, Kenya’s
devolution has been termed as the most important post-World War II change in devolved
governance after post-Franco reforms in Spain, and post-Apartheid South Africa.
In order to make concrete this two-level system of government, the Constitution guarantees
resources, powers, and functions for the county governments. The Constitution provides for
minimum revenue (15 percent of revenue collected nationally) to be provided to counties and
lists functional areas, which county governments can exercise powers over. County governments
are currently in their second term, after the August 2017 general election having gone through
the ﬁrst term from March 2013 to August 2017.
The objectives and purposes of devolved government are clearly set out in the 2010 Constitution.
The 47 county governments are required to use their powers and resources to pursue development
priorities of communities across the country. Furthermore, county governments are required to
pursue development in accordance with democratically agreed priorities at the county level. The
powers and resources devolved to counties are expected to facilitate national unity through
recognition of local diversity. County government resources and powers have a potential to
ensure socio-economic and political inclusion and thereby contribute to the consolidation of
national unity. This extends to protection of minorities and marginalised communities in the
counties. Finally, county governments are expected to pursue and ensure the democratic check
and separation of powers to ensure accountability.
However, Kenya is emerging from a strongly centralised and unitary system of government,
which as inherited from the colonial era. While there was a brief attempt (at independence) to
introduce a regional system of government, commonly referred to as majimbo, the system did
not last long and was dismantled shortly after its introduction. Kenya’s governance structures
have, therefore, always been centralised with no real devolution or sharing of powers between
the centre and sub-national units.
Accordingly, the Constitution and enabling legislation provided for two phases of transition in order
to put in place laws, policies, institutions, and systems to facilitate the eﬀective implementation of
devolution. The ﬁrst phase commenced immediately after the promulgation of the Constitution
in 2010, and lasted until March 2013 when the pioneer county governments came into place. The
second phase commenced after the entry of the ﬁrst county governments and lasted for three
years, until March 2015. During this period, county governments (and institutions responsible
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for implementing devolution) were expected to put in place essential systems to enable county
governments to perform their functions.
The transition period provided an important opportunity to align governance structures and
facilitate the full implementation of devolution. For instance, while the powers and functions
of county governments are given through a scheme division of functions in the Fourth Schedule
to the Constitution. There is a need for even a basic clarity of the nature and extent of national
and county government responsibilities. There are two lists of functions in the Fourth Schedule:
one for the national government, and the second for the county government. However, the
Constitution also provides that functions that do not appear in any of the lists belong to the
national government. Furthermore, the Constitution provides that functions that appear on
both lists are concurrent and can be exercised by either level of government, subject to criteria
provided under Article 191 of the Constitution.
First, the transition period was expected to provide clarity on the full extent of responsibilities as
provided for in the general and vague scheme that is under the Fourth Schedule. Secondly, the
two transition phases provided an opportunity to build the capacity of both levels of government
to ensure the eﬀective of handling of their respective mandates. Thirdly, the transition phase
provided space for the re-alignment of institutions at both levels of government to reﬂect the
new constitutional scheme of governance.
An important part of this restructuring is the policy and laws of both levels of government. Ideally,
at the end of the second phase of transition, we should have had in place a comprehensive system
of laws and policies that facilitate the constitutional mandate of both levels of government.
However, as the subsequent chapters of this report demonstrate, challenges still abound. The
report points to incompleteness of the transition as regards laws and policies across the diﬀerent
sectors examined. The seven sectors examined are: health, public ﬁnance, trade and investments,
land and planning, urban development, and natural resource management.

1.2 Transition to County governance
The transition provisions in the Constitution put in place a number of measures to ensure a
smooth transition to county governments. First, the Fifth Schedule to the Constitution provided
a schedule of legislation that was to be enacted before the March 2013 election. These included
laws on devolution and public ﬁnance. Secondly, the Constitution provided for the establishment
of independent institutions to shepherd the implementation of devolution. The Transition
Authority was established by enabling legislation. 1 The Constitution established the Commission
for the Implementation of the Constitution (CIC) with a 5-year mandate (which commenced in
January 2011) of overseeing the implementation of the Constitution, including laws and policies,
for the ﬁrst ﬁve years.
The TA’s role was crucial; the body was tasked with clarifying national and county responsibilities2,
costing the functions,3 and building the capacity of national and county governments to
undertake their responsibilities. The CIC, on the other hand, was tasked with vetting proposed
legislation and policies to ensure compliance with the current constitutional dispensation.
However, at the end of the ﬁrst transition phase, a number of laws and policies were not yet
in place. Ideally, it was expected that the TA would have unbundled the Fourth Schedule and
clariﬁed the nature and extent of responsibilities for the two levels of government. In turn, this

1

Transition to Devolved Government Act (2012).

2

Section 7 (2) Transition to Devolved Government Act (2012).

3

Section 7 (2) (b).
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would have laid a clear basis for legislative and policy frameworks at both levels of government,
especially at the entry point of county governments.
While the laws on devolution that were speciﬁed in the Fifth Schedule were all enacted, the
list did not contain all essential laws to facilitate county operations. Indeed, a number of laws,
which are critical for sectoral operations were not included in the schedule or calendar of laws
that were to be passed under the 5th schedule to the Constitution. Thus, county governments
commenced operations in the various sectors without a clear and coherent national legal and
policy framework.
The second phase of transition to devolution ended with the exit of the Transition Authority in
March 2015, three years after the March 2013 general election. The objective of the second phase
was to ensure that county governments have essential systems (including laws and policies) in
place, to ensure service delivery and pursuit of devolution objectives. However, at the end of the
second phase of transition, a number of issues (including laws and policies) remained unresolved.
First, the TA did not complete the process of unbundling powers and functions of the national
and county governments, a fact that was acknowledged in the TA’s exit report.4 In its June 2015
report, the TA noted the “slow review/ realignment of laws touching on devolved functions” and
speciﬁcally “developing of a framework for to guide the analysis and performance of concurrent
functions” as an outstanding issues as at the end of the term of the TA.5
The process of functional assignment is an important one as it oﬀers a guiding framework for
functions and powers for the two levels of Government. In terms of policy and legislative analysis,
functional assists in:
The process of developing of policies and laws by the county governments that support
implementation of their functions (devolved functions);
Reviewing of the constitutional conformity of existing laws within the national government;
Assessment of the policies and laws developed by the county government in regard to
constitutional conformity and compliance with the devolved system of government; and
Identiﬁcation of policy and legislative gaps that exists especially within county governments
in the functional areas within their jurisdiction.
Accordingly, functional assignment and the corresponding legislative and executive powers
forms a conceptual basis for determining constitutional compliance of policies and laws at the
two levels of government. Moreover, this too facilitates to identify areas within the agricultural
sector where county government have legislative and executive powers, but they are yet to
engage in the process of policy formulation and enacting of the requisite legislation for devolved
functions. Likewise, the framework supports the review of the exercise of executive powers in
administering services as well as implementing laws; county laws or national government laws
where there is a requirement of their implementation by the county governments.
While the TA transferred certain functions to counties via three gazette notices, components
of the functions transferred were not clear and this still created a problem of ambiguity. An
assessment of implementation of county functions, by the Commission for the Implementation
of the Constitution (CIC) in August 2015, noted this particular issue. The CIC report observed
that certain functions were “not being implemented by county governments because of lack of
clarity”; the reported cited examples of betting control and licensing.6

4

Transition Authority, The Status of Transition to Devolved Government, 2014, at p.27

5

As abvove.

6

Commission for the Implementation of the Constitution, End Term Report, 122.
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Accordingly, at the end of the ﬁnal phase of transition, a lot of issues regarding realignment of
laws and policies were left pending. Pending functions of the TA, at the end of its term, were
transferred to the Intergovernmental Technical Relations Committee (IGRTC) as was provided
for under section 12 (b) of the Intergovernmental Relations Act.
During this period, the Council of Governors undertook the ﬁrst legal and policy audit of laws and
policies in order to ascertain their compliance with the Constitution.7 In the ﬁrst audit report,
which was completed in April 2015, the CoG identiﬁed a number of gaps across 10 sub-sectors that
were examined during the study:
Agriculture
Water and sanitation
Arid and Semi Arid Areas
Roads
Public Finance, Commerce, and Economic Aﬀairs
Environment and Natural Resources Sector
Land and Urban Development
Education and Information Communications and Technology (ICT)
Health
Trade, Commerce and Investments.
In each of these sectors proposed and existing laws and policies were examined and sector-based
recommendations proﬀered. Among the main concerns that ran across the sectors was the lack
of adequate consultation between the national and county governments in the development
of laws and policies of mutual concern. The institutional arrangement for collaboration and
cooperation is weak or totally lacking and this created a disjointed policy-making process. The
main proposal in the audit was the development of comprehensive sector plans that incorporate
the views of both levels of government with regard to performance of functions, sharing of
resources and responsibilities, and overall sector coordination and performance.8

1.3 Post-transition Phase: same challenges?
There is marked and substantial progress from the transition phase to the current phase (second
term of county governments). Counties have developed and passed a number of laws and
policies in various sectors. This is as a result of various capacity building measures that have led
to the generally increased capacity of counties to develop laws and policies. Across the sectors
examined, we have we have two broad categories of laws. First, there are laws that were passed
before the promulgation of the current Constitution in August 2010. As the subsequent chapters
will demonstrate, a bulk of the legislation examined in the seven sub-sectors precedes the
current Constitution. While the Constitution provides that pre-2010 laws should be interpreted
and applied in a manner that ﬁts within the current constitutional dispensation,9 the fact that
there are no express provisions that apply to the current set-up and the prevailing constitutional
ambiguities have rendered this provision inoperative.
Secondly, there are laws that were passed after the promulgation of the Constitution. Within
this second category, there are two further sub-categories of legislation. The ﬁrst is laws that,
although passed in post-2010, they were passed before the pioneer county governments came
into place. Accordingly, the counties did not manage to make an input at the development stage

7

Council of Governors, ‘Sectoral Policy and Legislative Analysis’ (April 2015)

8

Council of Governors, ‘Sectoral Policy and Legislative Analysis’ (April 2015) p. 9.

9

Section 7, Fifth Schedule Constitution of Kenya 2010.
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of these laws. Predictably, many of these laws have provisions that infringe on the powers and
functions of county governments. The second sub-category is that of laws that were developed
with the active participation of the county governments. While many of these laws have taken
into account areas of shared jurisdiction between the two levels, there are a number that still
have glaring gaps in terms of functional boundaries between the two levels of government.
The national government plays an important role in shaping policies in sectors. However,
the development of policies is yet to be fully consultative. There are no proper structures for
intergovernmental consultation in the development of policies by the national executive.
Furthermore, there is no concrete avenue (except during public participation) through which
counties are able to make their input in the development of national legislation. The end result
is that, in some cases, we end up with national laws and policies that do not the constitutional
threshold.
There are a number of laws and policies that require revision in order to align with the constitution.
With regard to policies there are a number of policy documents that require revision, update, or a
wholesome revision and introduction of new policies.

1.4 Cross-sectoral issues in Policy and Legislation
The Constitution of Kenya 2010 has impacted Kenya’s legal and policy process in a substantial
manner. First, under the previous dispensation, policy-making and law making was a centralised
aﬀair where the national executive and the unicameral legislature exercised exclusive powers
over laws and policies. However, the Constitution has now carved out law and policy-making
powers for the county level. However, this separation of responsibility stands alongside
common constitutional goals and objectives that must be pursued harmoniously by the two
levels of government. For instance, the principles and values enunciated under Article 10 of the
Constitution bind all state institutions including the two levels of government. Furthermore,
objectives and principles of devolved government that are listed under Articles 174 and 175 bind
both levels of government.
These broad provisions translate to a need for a common and harmonious way of developing
laws and policies that are applicable to the national and county levels respectively. Vision 2030
is the country’s economic, social and political blueprint. It outlines the steps that the country
intends to take in order to reach the desired level of economic, social and political development
by the year 2030. Accordingly, the import of Vision 2030 is to lay a common basis for national and
county policies and laws. The two levels of government are expected to (re)align their activities,
development plans, and general governance processes towards realisation of the speciﬁc targets
that have been put identiﬁed in Vision 2030. The overall goal of Vision 2030 is to make Kenya
a newly industrialised country “middle income country providing high quality of life for all its
citizens by the year 2030”.10 The broad vision is broken down into three important components:
the economic, social and political pillars that will lead to the achievement of the overall vision.
The objectives of devolved government clearly demonstrate that county governments play
a central role with regard to the economic, social, and political development. Indeed, county
governments are seen as important vehicles through which local development and delivery of
essential services will be channelled. Ideally, the policy and law development process at both
levels of government should have in place a coordination process where all plans, laws, and
policies are aligned to Vision 2030.
Furthermore, the ideal position is that policies should inform the development of laws at both
levels of government. In this regard, the National Government has a broad policy-making power.

10

Republic of Kenya ‘Vision 2030’ (2007) 1.
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Accordingly, national policies and laws should provide a broad legal and policy framework for the
development of county laws and policies. However, this has not always been the case. In many
cases observed in the subsequent chapters, laws have been developed without the attendant
policies at both levels of government. In other cases, policies and laws are developed without
adequate consultation between the two levels of government. These issues happen across
the sectors and the main challenges, which seem to appear across all the sectors, are brieﬂy
highlighted below.

Ambiguities in Implementation
Due to the incomplete transition highlighted above, national and county governments continue
to perform functions without a clear division of responsibilities as envisaged in the Constitution.
The area of concurrent functions (which can be performed by either level) for instance poses a
challenge due to the uncertainty of the extent of responsibilities for counties in the shared areas.
Thus, there is confusion in national and county legislation and policy. There is a need for
continuation and completion of the unbundling process in order to have clarity, as this will inform
law and policy development across board. This can only be achieved through strengthened
collaboration between the policy-making organs at the national and county levels.
While courts have stepped in and made pronouncements in cases or through advisories, the
nature of court cases is that they do not engage in policy matters or make broad-based policies.
Indeed, even where county governments have been vested certain functions through judicial
determination, there is a need for broad-based policies and laws to facilitate sectoral coordination.
Court cases are neither a comprehensive nor systematic ways of aligning policies and laws as this
is best done through a collaborative approach by law and policy-making organs at both levels.

Inadequate consultation and cooperation
The Constitution places cooperation and consultation at the centre of the current constitutional
dispensation. The only way that the two levels of government (with separate powers and
resources) can pursue common constitutional objectives is through collaboration. The importance
of this aspect is recognised under Article 6 (2) of the Constitution and given more substance
under Article 189 of the Constitution. Counties are partners with the national government in the
determination of functional boundaries. As such, the two levels of government should work
closely in negotiating legal and policy frameworks.
In many of the main sectors, there are intergovernmental committees that are composed of the
cabinet secretaries and the respective county executive committee members. There are many
instances that county governments participate through these structures and give their inputs to
laws. However, the input of counties is, in many instances, not taken when laws are ﬁnalised in
Parliament. As a result, many national laws and policies are passed in a near unilateral manner.
Yet, the Constitution is clear that both levels of government should consult on areas of mutual
interest. The failure to give a practical eﬀect to the concept of cooperation and consultation has
aﬀected the development of laws and policies.

Incomplete Transition and the persistence of the Pre-2010 Order
There are a number of laws and policies from the old order persist and continue in a number
of sectors. The fundamental changes introduced by the Constitution require a policy, legal, and
institutional restructuring in order to ﬁt with the current constitutional precepts.
In many of the sectors, notably Agriculture, Health, Physical Planning, Trade and Investments,
there are old laws that have not been revised to facilitate or reﬂect the new roles that county
governments are playing in those sectors. In most of these cases, there has been no impetus
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to revise the old laws and the persistence of the old order is evidenced by a number of laws
with provisions that are unconstitutional. One of the major recommendations from this report
is to have a speciﬁc review of all laws and policies in the identiﬁed sectors in order to ensure
compliance with the current system of devolved governance.

Capacity
While there is growing capacity in counties, there is a constant and consistent need for capacity
to match up the constitutional mandate that has been given to counties. Counties have a primary
mandate to develop laws and policies to cover all areas allocated to them under the Constitution.
While a number of laws have been developed, there is a mismatch between the legal and policy
needs and the number of laws and policies currently in force in the counties.
Finally, laws and policies are only as useful as the matching capacities to ensure that counties are
able to utilise laws and policies in order to provide concrete services and perform other functions.
This calls for a holistic review of the capacity requirements of counties in order to ensure that
once good laws and policies are development, they actually facilitate the achievement of the
intended beneﬁts to county governments.
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2

HEALTH

2.1 Introduction

T

he devolved system of government substantially altered the structures and institutional
arrangements for the provision of health services in the country. The Fourth Schedule,
which allocates responsibilities between the two levels of government, vested the county
governments with a core role of providing basic health services while national health policies,
standard setting, technical support for capacity needs and national level health services (referred
to as national health referral services) were retained at the national level. Prior to 2010, the local
authorities played a dismal role in public health services with only 3 to 4 larger municipalities (out
of the 175 former local authorities) oﬀering some basic health services.
More importantly, the Constitution recognised, for the ﬁrst time in Kenya’s constitutional history,
the fundamental right to health. Article 43 (1) provides that “every person has a right to the
highest attainable standard of health, which includes the right to health care services, including
reproductive health care”. Along with the right to health, the Constitution provides for the right
to accessible and adequate housing, clean and safe water, and social security, among other social
and economic rights. All of these rights support the broad realisation of the right to health.
The recognition of the right to health translates the provision of those rights to a duty of the
national government and the county governments levels, in accordance with the framework that
is set out under the Fourth Schedule to the Constitution and the relevant Transitional Authority
gazette notice that unbundles the functions in the Fourth schedule. Furthermore, even before
the promulgation of the Constitution, the Country had committed itself to various regional and
international human rights instruments that required state parties to implement and facilitate
the realisation of the right to health. Article 2 (6) of the Constitution provides that “any treaty
or convention ratiﬁed by Kenya shall form part of Kenya under this Constitution”. Accordingly,
realisation of the right to health is not only a constitutional imperative but also a realisation of
Kenya’s external commitments to realise the right to health.
Table 1: Regional and International Instruments on the Right To Health

Provisions	
  Of	
  International	
  
Instruments	
  
Article	
  12	
  
The	
  International	
  Covenant	
  on	
  
Economic,	
  Social	
  and	
  Cultural	
  Rights	
  
(ICESCR)	
  
Article	
  5	
  
The	
  International	
  Convention	
  on	
  the	
  
Elimination	
  of	
  racial	
  Discrimination	
  
(ICERD)	
  
Articles	
  10	
  and	
  12	
  

Key	
  Focus	
  
§ Recognizes	
  the	
  right	
  of	
  everyone	
  to	
  the	
  highest	
  
attainable	
  standard	
  of	
  physical	
  and	
  mental	
  health.	
  

§ Provides	
  for	
  non-‐discrimination	
  in	
  the	
  enjoyment	
  of	
  
rights	
  including	
  the	
  right	
  to	
  public	
  health.	
  

§ Shall	
  take	
  all	
  appropriate	
  measures	
  to	
  eliminate	
  
discrimination	
  against	
  women	
  in	
  the	
  field	
  of	
  health	
  
United	
  Nations	
  Convention	
  on	
  the	
  
care	
  in	
  order	
  to	
  ensure,	
  on	
  a	
  basis	
  of	
  equality	
  of	
  
Elimination	
  of	
  All	
  forms	
  of	
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including	
  those	
  related	
  to	
  family	
  planning.	
  
Women(CEDAW)	
  

Provisions	
  Of	
  International	
  
Instruments	
  

Key	
  Focus	
  

Article	
  12	
  

§ Recognizes	
  the	
  right	
  of	
  everyone	
  to	
  the	
  highest	
  
attainable	
  standard	
  of	
  physical	
  and	
  mental	
  health.	
  
The	
  International	
  Covenant	
  on	
  
Economic,	
  Social	
  and	
  Cultural	
  Rights	
  
Table 1: Regional and International Instruments on the Right To Health
(ICESCR)	
  
Article	
  5	
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  International	
  Convention	
  on	
  the	
  
Elimination	
  of	
  racial	
  Discrimination	
  
(ICERD)	
  
Articles	
  10	
  and	
  12	
  
United	
  Nations	
  Convention	
  on	
  the	
  
Elimination	
  of	
  All	
  forms	
  of	
  
Discrimination	
  Against	
  
Women(CEDAW)	
  

§ Provides	
  for	
  non-‐discrimination	
  in	
  the	
  enjoyment	
  of	
  
rights	
  including	
  the	
  right	
  to	
  public	
  health.	
  

§ Shall	
  take	
  all	
  appropriate	
  measures	
  to	
  eliminate	
  
discrimination	
  against	
  women	
  in	
  the	
  field	
  of	
  health	
  
care	
  in	
  order	
  to	
  ensure,	
  on	
  a	
  basis	
  of	
  equality	
  of	
  
men	
  and	
  women,	
  access	
  to	
  health	
  care	
  services,	
  
including	
  those	
  related	
  to	
  family	
  planning.	
  

The	
  African	
  Charter	
  on	
  Human	
  and	
  
People	
  rights	
  (Banjul	
  Charter)	
  

§ Provides	
  that	
  every	
  individual	
  shall	
  have	
  the	
  right	
  to	
  
enjoy	
  the	
  best	
  attainable	
  state	
  of	
  physical	
  and	
  
mental	
  health.	
  

Article	
  14	
  

§ Provides	
  that	
  every	
  child	
  shall	
  have	
  the	
  right	
  to	
  
enjoy	
  the	
  best	
  attainable	
  state	
  of	
  physical,	
  mental	
  
and	
  spiritual	
  health.	
  

The	
  African	
  Charter	
  on	
  the	
  Rights	
  and	
  
Welfare	
  of	
  the	
  Child	
  (ACRWC)	
  
Article	
  24	
  
UN	
  Convention	
  on	
  the	
  Rights	
  of	
  the	
  
Child	
  (CRC)	
  
Article	
  25	
  
UN	
  Convention	
  on	
  the	
  Rights	
  of	
  
Persons	
  with	
  Disability	
  (CRPD)	
  

§ Recognizes	
  the	
  right	
  of	
  the	
  child	
  to	
  the	
  enjoyment	
  
of	
  the	
  highest	
  attainable	
  standard	
  of	
  health	
  and	
  to	
  
facilities	
  for	
  the	
  treatment	
  of	
  illness	
  and	
  
rehabilitation	
  of	
  health.	
  
§ Provides	
  for	
  the	
  right	
  to	
  the	
  enjoyment	
  of	
  the	
  
highest	
  attainable	
  standard	
  of	
  health	
  without	
  
discrimination	
  on	
  the	
  basis	
  of	
  disability.	
  

	
  

Implementation of the health sector reforms, in view of the new constitutional framework,
requires the alignment of laws and policies to the current constitutional order. As a result, there is
a need for new laws at the county level and revised or new laws at the national level. Additionally,
the redistribution of functions between the two levels aﬀects the restructuring of institutions
in the health sector. This audit reviews the laws and other legal instruments establishing these
institutions to ensure that to the extent that they carry out functions that have been devolved,
they will need to be restructured to ensure compliance with the constitution.
The Constitution of Kenya 2010 is, therefore the primary standard for guiding the audit of the
policies and legislation on Health; it is expected that the actual drafting of the revised/ amended
policies and laws following the recommendations from this audit, will take on board the other
relevant technical issues concerning the sector.
To guide the implementation of laws and policies, the Transition Authority developed a framework
for understanding, in a greater detail, the functions transferred to counties. This is contained
in a gazette notice that was published in August 2013. The details of the various functions are
provided in the table below.
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Table 2: County Government Functions in the Health Sector

Function	
  	
  

Content	
  of	
  functions	
  	
  

County	
  health	
  facilities	
  	
  

•
•
•
•
•
•

County	
  health	
  
pharmacies	
  	
  

County	
  hospitals	
  	
  
Sub-‐county	
  hospitals	
  	
  
Rural	
  health	
  centres	
  	
  
Dispensaries	
  	
  
Rural	
  health	
  training	
  and	
  demonstration	
  centres,	
  	
  
Rehabilitation	
  and	
  maintenance	
  of	
  county	
  health	
  facilities	
  
including:	
  	
  
o maintenance	
  of	
  vehicles,	
  	
  
o medical	
  equipment	
  and	
  machinery,	
  	
  
o Inspection	
  and	
  licensing	
  of	
  medical	
  premises	
  
including	
  reporting.	
  

Specifications,	
  quantification,	
  storage,	
  distribution,	
  
dispensing	
  and	
  rational	
  use	
  of	
  medical	
  commodities	
  	
  
Provided	
  that	
  until	
  alternative	
  intergovernmental	
  
arrangements	
  are	
  made,	
  all	
  counties	
  shall	
  procure	
  medical	
  
commodities	
  from	
  the	
  Kenya	
  Medical	
  Supplies	
  Authority	
  
except	
  where	
  a	
  particular	
  commodity	
  required	
  by	
  a	
  county	
  
government	
  is	
  not	
  available	
  at	
  the	
  Kenya	
  Medical	
  Supplies	
  
Authority;	
  

Ambulance	
  services	
  	
  

•
•

Emergency	
  response	
  	
  	
  
Patient	
  referral	
  system	
  	
  

Promotion	
  of	
  primary	
  
healthcare	
  	
  

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

health	
  education,	
  	
  
health	
  promotion,	
  	
  
community	
  health	
  services,	
  	
  
reproductive	
  health,	
  	
  
child	
  health,	
  	
  
tuberculosis,	
  HIV,	
  malaria,	
  	
  
school	
  health	
  program,	
  	
  
environmental	
  health,	
  	
  
maternal	
  health	
  care,	
  	
  
immunization,	
  	
  
disease	
  surveillance,	
  	
  
outreach	
  services,	
  	
  
referral,	
  	
  
nutrition,	
  	
  
occupation	
  safety,	
  	
  
food	
  and	
  water	
  quality	
  and	
  safety,	
  	
  
disease	
  screening,	
  	
  
hygiene	
  and	
  sanitation,	
  	
  
disease	
  prevention	
  and	
  control,	
  	
  
ophthalmic	
  services,	
  	
  
clinical	
  services,	
  	
  
rehabilitation,	
  	
  
mental	
  health,	
  	
  
laboratory	
  services,	
  	
  
oral	
  health,	
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Function	
  	
  

Content	
  of	
  functions	
  	
  

Promotion	
  of	
  primary	
  
healthcare	
  	
  

•
•
•

Licensing	
  and	
  control	
  of	
  
undertakings	
  that	
  sell	
  
food	
  to	
  the	
  public	
  	
  
enforcement	
  of	
  waste	
  
management	
  policies,	
  
standards	
  and	
  
regulations	
  	
  

•
•

disaster	
  preparedness	
  and	
  disease	
  outbreak	
  services.	
  	
  
planning	
  and	
  monitoring,	
  	
  
health	
  information	
  system	
  (data	
  collection,	
  collation,	
  
analysis	
  and	
  reporting),	
  	
  
supportive	
  supervision,	
  	
  
patient	
  and	
  health	
  facility	
  records	
  and	
  inventories;	
  

•

food	
  safety	
  and	
  control;	
  

	
  
•

•

	
  

Veterinary	
  services	
  	
  

•
•
•

refuse	
  removal	
  (garbage):	
  	
  
o provision	
  of	
  waste	
  collection	
  bins,	
  	
  
o segregation	
  of	
  waste	
  at	
  source,	
  	
  
o licensing	
  of	
  waste	
  transportation;	
  
refuse	
  dumps	
  including:	
  
o zoning	
  waste	
  operation	
  areas,	
  	
  
o conducting	
  environmental	
  impact	
  assessment	
  for	
  
the	
  siting	
  of	
  dumps,	
  	
  
o fencing	
  of	
  dumps,	
  	
  
o controlling	
  fires,	
  
o 	
  monitoring	
  waste.	
  
coordinate	
  and	
  oversee	
  veterinary	
  services	
  including	
  
clinical	
  services	
  
artificial	
  insemination,	
  
reproductive	
  health	
  management	
  
	
  

2.2 National Policies
The national government under the new constitution is charged with the responsibility of
policies and strategies deﬁnition while counties are responsible for the implementation of the
same to guide the health service delivery. Aligning policies to the new constitution is vital to
guide the two levels of governments in achieving national priorities in order to avoiding policy
implementation failure. Policies deﬁnes the action plan and identiﬁes the responsibilities of each
level of government in order to achieve the policy set objectives. Thus, failure to articulate the
policies in relation to the implementation level creates confusion and duplication of functions
leading to wasted resources.
Policies also deﬁne the resources both ﬁnancial and human, required to implement the policy.
Hence when a policy does not articulate the process of provision and the role of the level of
government that is responsible, the priorities are not well ﬁnanced or supported with necessary
human resources for their implementation.
In addition, policy implementation may rely on development of new systems to facilitate the
implementation of the planned priorities and unlock the foreseen progress accruing from the
policy implementation. Furthermore, coordination between the two levels of government allows
smooth implementation, follow up, and common understanding. When such systems are not put
in place due to lack of policy or strategy clarity, the two levels of government do not have an idea
of what the other is doing. This makes monitoring of achievements accruing from policies and
strategies from a national level impossible. If results of a policy or strategy cannot be conﬁrmed,
then the policy is deemed failed.
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The purpose of audit of the policies and strategies in the health sector has been to conﬁrm the
extent to which the policies are aligned to the new constitution and identifying areas that need
to be addressed ensure the policies and strategies are aligned to achieve the set objectives thus
avoiding policy/strategies failure. The audit examined the following policy documents.

National policies
Kenya Health Policy, 2014-2030
Kenya National e-Health Policy, 2016-2030
Health Information Systems Policy
The National Food and Nutrition Security Policy (NFNSP) - Kenya
Mental Health Policy, 2015 – 2030
HIV and AIDS Policy, (2009)
National Reproductive Health Policy: Enhancing Reproductive Health Status for all Kenyans,
(2007)
Kenya Adolescent Reproductive Health and policy, 2015
National Maternal, Infant and Young Child Nutrition, Policy Guidelines, 2013.

Strategies
Transforming Health: Accelerating Attainment of Universal Health Coverage: Kenya Health
Sector Strategic and investment Plan (KHSSPI) July, 2013 –2017
The Kenya National Strategic Plan on Tuberculosis, Leprosy and Lung Diseases, 2015 – 2018
Tobacco Control and Prevention Strategy Towards Tobacco Free Kenya, 2012 – 2017
Kenya National Strategy for the Prevention and Control of Non-Communicable Diseases, 2015
– 2020
The National Cancer Control Strategy, 2017 – 2022
Health Sector Human Resources Strategy, 2014-2018
Kenya Health Sector Referral Strategy, 2014–2018.
Detailed recommendations are provided in the tables. However generally, a number of policies
require complete overhaul because they are out-dated. A number need to be reviewed to clearly
deﬁne the role of counties as the implementing agencies. All policies and strategies require a plan
for dissemination and domestication at county level to address the speciﬁc need of each county.

12 | R E P O R T O N T H E A U D I T O F N A T I O N A L A N D C O U N T Y L E G I S L A T I O N A N D P O L I C Y

REPORT ON THE AUDIT OF NATIONAL AND COUNTY LEGISLATION AND POLICY

| 13

Kenya Health Policy, 2014-2030
Objective:
1. Eliminate communicable
conditions
2. Halt and reverse the rising
burden of non- communicable
conditions
3. Reduce the burden of violence
and injuries
4. Provide essential healthcare
5. Minimize exposure to health risk
factors
6. Strengthen collaboration with
private and other health- related
sectors

Name of policy / Law

The policy complies with
Devolution as it identiﬁes the
mandate of each level of
government.
However, it is not possible to
conﬁrm the level of
implementation.
There is also need to c onﬁrm the
extent to which counties are
aware of the policy and if they
are using it.
Also, it is important to establish
the number of counties that have
domesticated the policy to meet
their unique needs and set up
their priorities and investments.

Issues: Making the Argument
Where is the Problem
or Inconsistency?
There are residue functions still
under national government
especially under the national
parastatals and Sagas that need to
be addressed.
Such institutions include NACC,
NHIF, all human resource
responsible for registering and
regulating human resource for
health
Except for KEMSA, all
parastatals under the national
government are not devolution
compliant but they are
undertaking county functions.
Such organizations include
NACC, the Kenya Blood Bank,
Kenya Poisons Board, all bodies
that register and regulate health
workers.
The policy is fully
operationalized at national level
Poor dissemination of the policy
at county levels mean poor
implementation due to lack of in
depth understanding of objectives
and orientation.
It is not clear the number of
counties that are aware of this
policy and that have customized
the policy to address issues that
are unique to the counties.
The policy proposes a universal
health care with counties
participating.

Rationale / Concern:
How to Ameliorate
the Problem?
Need to review the policy at midterm
to allow adjusting changes that have
resulted due to deepening of
devolution.
Identify all parastatals that are
undertaking county functions in
contravention of the constitution and
have them change to be intergovernmental institutions. Such
parastatals include NHIF, NACC etc.
All residue functions that are county
functions that are performed at
national levels need to be devolved.

Recommendations

Table 3: A Review of the Applicable Health-Sector Policies Tabulated in a Matrix
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To create an enabling
envi ronment for the
Sustainable
Adoption,
Implementation and
Eﬃcient use of e-health products
and services at all levels of
health- care delivery in Kenya.

Kenya National eHealth Policy,
2016-2030
Towards attainment of the
highest standard of health
through adoption and use of ICT
Objective:

Name of policy / Law

The development of the policy
included participation of both
national and county
governments. Participation of the
counties is key because 95% of
health care is provided at the
county levels th at would beneﬁt
from elaborate eHealth systems
to improve health services.
Given that eHealth policy cannot
be implemented in isolation, this
document is anchored on the
policy frameworks provided by
the Kenya Health Policy (2014 2030), Health Informatio n Policy
(2014 - 2030), and the ICT Policy
2006.
Currently, over 35 counties have
at least one eHealth project with
Nairobi, Mombasa and Kisumu
Counties taking the lion share of
the projects. Comparatively, Peri Urban Regions like Busia,
Kakamega and Vihiga have a
good number of eHealth projects
while Counties in Arid and Semi Arid Regions such as Turkana,
Wajir, Garissa, Samburu,
Marsabit and Mandera have the
least number of eHealth systems
and interventions.

Issues: Making the Argument
Where is the Problem
or Inconsistency?

The policy is new as it was ﬁnalized
in 2016.
To operati onalize this policy and
achieve intended objectives will
require heavy investment both by
the national and county levels.
Need to deﬁne the role of fund
raising because the level
responsible is not clear. The
policy seems to allocate this
responsibility t o national
government yet counties also
need to raise funds for county
functions including for
establishment of eHealth
systems.
The national government is lying
cables establishing connectivity
across towns including to
hospital facilities. The role of th e
county in this regard will need to
be clariﬁed as it is not clear.

This calls for reforming the
NHIF to make it compliant with
devolution but this is yet to be
done.

Rationale / Concern:
How to Ameliorate
the Problem?

This being a new policy, there should be
emphasis on dissemination so that
counties can be clear on their roles and
responsibilities especially on regulations
of the systems that are already
operational

Recommendations
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Health Information Systems
Policy
Guides:
The Health sector in
1. Developing and
2. Implementing an
information system capable
of producing quality data
and information.

Name of policy / Law

The policy is compliant to the
extent that there exists a system
that collects and collates the
health information system.
One system provides for
standardization across the
country with deﬁned country
indicators that generally show the
health sector performance.

Over 35 counties are
implementing have eHealth
but the ownership and
implementation of the
interventions/ projects are by
donor partners and NonGovernmental Organisations
(NGOs) raising the issue of
ownership and sustainability.
The policy is meant to pr ovide a
regulatory framework that
provides guidance on ownership
of eHealth projects. This policy
will minimize duplication and
fragmentation of these
interventions while increasing
acceptability and sustainability of
eHealth conventional healthcare
sector.
The policy includes institutional
structures that include counties
showing their role in the
implementation of the policy.
The national government role
includes capacity development
and standards.

Issues: Making the Argument
Where is the Problem
or Inconsistency?

Health information is collected
from the lowest to the highest
health facilities. Health facili ties
are divided between the National
and County governments in
accordance with each level of
government mandate.

Rationale / Concern:
How to Ameliorate
the Problem?

Need to review the policy to align it
to devolution. This will allow a two
tier Health Information System (HIS)
The two - tier would have overall
indicators to demonstrate country’s
performance and progress on key
health parameters that would also
allow comparison with international
health goals that the country has
signed to:

Recommendations

Table 3: A Review of the Applicable Health-Sector Policies Tabulated in a Matrix (Cont’d)
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4.

3.

To capture data that shows
trends on the performance
and progress towards
achieving the health
sector’s objectives.
supports the availability of
reliable and relevant health
information, for planning
and evidence - based
decision on resource
allocation for improved
quality of health services
countrywide.

Name of policy / Law

However, this does not allow for
counties speciﬁc indicators that
would mirrors counties priorities

Issues: Making the Argument
Where is the Problem
or Inconsistency?
Currently data is collected from
dispensaries health centers, sub county hospitals, county referral
hospitals. The data is fed into the
HIS and transmitted to the
national Ministry of Health .
The record oﬃcers are county
oﬃcers but it is not clear which
level of government is
responsible for building their
capacity, career development etc.
The policy is inconsistent to the
following extent:
The policy was developed before
devolution with limited
consultation of counties.
The Health Information
Management Systems that existed
before the current policy changed
only in name to HIS. The system
of data collection did not change:
data is primari ly collected at
facility level and uploaded to the
electronic system and transmitted
to MOH with no management at
county level. The indicators are
the nationally deﬁned indicators
and there is no way of measuring
county speciﬁc indicators if a
county wan ted to gather more
detailed information through the
same information system.
MOH has retained the
management role of the data
collected from the counties.

Rationale / Concern:
How to Ameliorate
the Problem?
The second tier/level would include
county indicators to allow counties
capture county speciﬁc data on
priorities thus providing evidence for
county decision making.
A review would allocate
responsibility on the management
including analysis and use of the data
and information collected at both
levels of the government.
Clarify the responsibility of each
level on resource mobilization for
system strengthening including
human resource.

Recommendations

REPORT ON THE AUDIT OF NATIONAL AND COUNTY LEGISLATION AND POLICY

| 17

Objective:
1. To achieve good nutrition
for optimum health of all
Kenyans.
2. To increase the quantity
and quality of food
available, accessible and
aﬀordable to all Kenyans at
all times.

The National Food and Nutrition
Security Policy (NFNSP)

Name of policy / Law

The policy is fully compliant
with the constitution where
agriculture sector is concerned.
From an agriculture perspective,
counties are responding with
various interventions that will
ensure they are food secure.
From a health perspective, the
operationalization is weak. The
National Nutrition Action is
centralized and all
projects/interventions are
vertically managed from the
national level.

Issues: Making the Argument
Where is the Problem
or Inconsistency?

Policy is compliant. Problem is
the Health National Nutrition
Action Plan whose management
requires to be devolved to allow
counties to control the
management of the
implementation of their functions
e.g. quantiﬁcation, procurement
of the nutrition commoditie s.

The national has dictated the
national indicators on which data
is collected and counties cannot
add any speciﬁc indicators that
they would apply to their
priorities or vary in terms of
depth of the data collected.
The MOH allocated itself the role
of resource mobiliser for systems
strengthening both for the human
resource and the technology
development. Counties thus have
to take what the MOH prescribes.
While this allows for
standardized technological
development across the country,
it is not clear the l evel that is
responsible for data collection
tools- data collection is still done
manually at county level
facilities.

Rationale / Concern:
How to Ameliorate
the Problem?

The policy is still very relevant to the
nutrition sector hence no need for
review.
The Action Plan operationalizing the
policy at health sector need to let
counties control their functions. The
current Action Plan (2012 - 2017 ) is
contrary to the constitution and is
implemented with little consultation
/participation of counties.
County involvement in developing
future NNAP is emphasized. MOH
must also let counties undertake those
functions that are part of county
functions.

Recommendations

Table 3: A Review of the Applicable Health-Sector Policies Tabulated in a Matrix (Cont’d)

18 | R E P O R T O N T H E A U D I T O F N A T I O N A L A N D C O U N T Y L E G I S L A T I O N A N D P O L I C Y

3.

To protect vu lnerable
populations using
innovative and cost eﬀective safety nets linked
to long- term development.

Name of policy / Law

The Policy is still very relevant
and there are many sub - policies
development addressing speciﬁc
areas of intervention like the food
fortiﬁcation, breast milk
substitutes. There are also
guidelines developed under the
strategic objectives that need to
be disseminated and availed to
counties for implementation.
The National Food and Nutrition
Security Policy developed in
2011 is domiciled in Ministry of
Agriculture but the Nutrition part
is implemented by a number of
Ministries including Ministry of
Health for the speciﬁc nutrition
interventions. At county level,
the implementation of nutrition
also takes a multi - sectoral
approach that includes Ministries
of Agriculture, Health,
Education, Waterand Social
Protection .
The policy is operationalized
both at national and county levels
through the National Nutrition
Action Plan that is implemented
through the 13 Strategic
Objectives.

Issues: Making the Argument
Where is the Problem
or Inconsistency?

Rationale / Concern:
How to Ameliorate
the Problem?
For example, planning for nutrition
commodities and procurement of the
same is a county function.

Recommendations
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Objectives:
1. To strengthen eﬀective
leadership and governance for
mental health.
2. To ensure access to
comprehensive, integrated and
high quality, promotive,
preventive, curative and
rehabilitative mental health care
services at all levels of
healthcare.
3. To implement strategies for
promotion of mental health,
prevention of mental disorders
and substance use disorders.
4. To strengthen mental health
systems.

Kenya Mental Health Policy,
2015 - 2030
Towards Attaining the Highest
Standard of Mental Health

Name of policy / Law

The policy has limited
compliance with constitution.
The policy mentions the counties
only once in reference to
conﬁrming the policy will be
implemented at county health
facilities. It does not elaborate on
the how.
Organization of mental health
services should be in accordance
with Schedule 4 of the Kenyan
Constitution : The National
Government shall be responsible
for health policy, the national
referral health facilities, capacity
building and technical assistance
to the counties and disaster
management.
The County Health Servicesshall
be responsible for county mental
health facilities, promotion and
provision of comprehensive
mental health care services at all
levels, emergency services and
an eﬀective mental health referral
system.

Because nutrition has in the past
taken an emergency perspective,
counties that have emergency
interventions especially the ASAL
and Semi- ASAL Counties have
greater operationalized policy by
making nutrition a priority and
increased investments unlike
counties limited or no need for
emergency response.

Issues: Making the Argument
Where is the Problem
or Inconsistency?

Compliant to the extent it is
applicable to services provide by the
national government.
County hospitals provided mental
health services. But this is not
recognized because the major
referral hospital for mental health
services is under the National
Government where all specialists
also operate from.
The Board of Mental Health that
the policy entrusts with the
provision of the overall oversight
in mental health is a national
SAGA hence has no oversight
over county mental health
services.
The policy is operationalized at
National level because the largest
Mental health facility is under the
national Government.
The level of implementation at
county level is unknown. It is not
also clear whether there has been
dissemination of the policy and
related guidelines at county level.

Rationale / Concern:
How to Ameliorate
the Problem?

The policy need to recognize that the
bulk of mental health services are
provided by both counties
government.
The policy mentions counties in
passing but does not elaborate how
the objectives would be implemented
at county level or the collaboration
between the two levels of
governments would be enhanced.
Kenya currently has inad equate data
and information on the prevalence of
Mental Health, Neurological and
Substance Use (MNS) in Kenya.
There is need to include key
indicators for mental health to
facilitate tracking services and
prevalence levels.
Need to integrate mental health with
primary health care in order to
broaden services, improve access to
the services and reduce stigma.

Recommendations

Table 3: A Review of the Applicable Health-Sector Policies Tabulated in a Matrix (Cont’d)
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Name of policy / Law

The direct relationship between
the national mental health
services and the county mental
health services shall be
determined through the
operational guidelines developed
for this policy.

Issues: Making the Argument
Where is the Problem
or Inconsistency?

Rationale / Concern:
How to Ameliorate
the Problem?
In order to achieve the objectives of
this policy, a multi sectoral approach
will be necessary. The key ministries
include: Education, labour, security,
correctional services, children
services, planning, ﬁnance, legal
justice system, industrialization,
agriculture.
The policy proposes the amendment
of the Mental Health Legislation to
establish County Mental Health
Councils that shall give oversight to
mental health at county levels. There
is need for broad based discussion to
agree on functionality and
implementation of the proposed
councils vis-á-vis established county
oversight roles on health provision.
Poor ﬁnancing of mental health has
contributed to lack of services. There
is need to have a budget dedicated to
mental health both at National and
County levels. Availability of data
mentioned above will facilitate
evidence based planning and
investments including for HR.
Counties need to conﬁrm viability of
establishing community health
ﬁnancing programmes to support
mental health services.
Public private partnerships and
voluntary private sector participation
in provision of mental health services
and ﬁnancing need to be encouraged.

Recommendations
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Not compliant. It focuses on the
ministry instead of addressing issues
of HIV at Workplace in general and
especially at county levels.
Policy was developed before the
new Constitution and devolution.

HIV and AIDS Policy, (2009)

Objective:
1. Setting Minimum Internal
Requirements (MIR) for
managing HIV and AIDS in the
workplace;
2. Establishing and promoting
programmes to ensure nondiscrimination and non stigmatization of the infected;
3. Contributing to nati onal eﬀorts
to minimize the spread and
mitigate against the impact of
HIV and AIDS;
4. Ensuring adequate allocation of
resources to HIV and AIDS
interventions;
5. Guiding human resource
managers and employees on
their rights and obligations
regarding HIV and AIDS.

Issues: Making the Argument
Where is the Problem
or Inconsistency?

Name of policy / Law

The entire policy is not compliant to
constitution. It i s implemented at
national levels across all ministries
even though it focus was the
Ministry of Gender, Children and
Social Development

Rationale / Concern:
How to Ameliorate
the Problem?

(1) Need to review the policy to take
into consideration changes and
developments that have occurred
since 2009 to address H IV/AIDS at
workplace both at national and
county levels.

Engage sectors that have mental
health components to make targeted
budgetary allocation to mental health
services and programmes
Develop a National strategic program
on substance use prevention,
treatment, care and rehabilitation.

Recommendations

Table 3: A Review of the Applicable Health-Sector Policies Tabulated in a Matrix (Cont’d)
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Issues: Making the Argument
Where is the Problem
or Inconsistency?
The policy is compliant with the
constitution and in its
implementation framework, the
policy clearly deﬁnes
responsibility of each levels of
the government.
a) National Level
Provide leadership, guidance and
coordination to all stakeholders
providing MIYCN services.
Give eﬀect to the prin ciples and
regulatory framework of the
Breast Milk Substitutes
(Regulation and Control) Act,
2012 .
b) County level
Engage and provide oversight to
CBOs, FBOs and NGOs
operating in the community –
strengthen coordination.
Monitor the implementation of
the policy across all health care
levels.

Name of policy / Law

National Maternal, Infant and
Young Child Nutrition Policy
Guidelines, 2013
Objectives:
1. To protect, promote and support
exclusive breastfeeding for the
ﬁrst six months of a child’s life
and continued breastfeeding up
to two years or beyond.
2. To promote the timely
introduction of appropriate, safe
and adequate complementary
foods at 6 months while
continuing breastfeeding
3. Support e- MTCT services while
promoting optimal IYCF in
HIV - exposed children for
overall child survival
4. Enhance optimal MIYCN in
other exceptionally diﬃcult
circumstances
5. To strengthen and accelerate
family, community and health
care support and mechanisms to
achieve optimal MIYCN
6. To support and enhance the
provision of enabling
environment for working
mothers, fathers and other caregiver, both in formal and
informal employment to provide
optimal infant and young child
nutrition
7. To strengthen research,
monitoring and evaluation
systems to support policy
guidance for MIYCN
To ensure standardized
implementation across all counties,
there is need to focus on
dissemination of both the policy and
guidelines and standards.
There is also need to integrate the
interventions of this policy with
other programmes focusing on child
health to achieve eﬃcient and
eﬀective implementation.

Rationale / Concern:
How to Ameliorate
the Problem?
Need to disseminate the policy
beyond the 23 ASAL and Semi- ASAL
Counties .
Need also to disseminate the
guidelines and standards especially
on breast milk substitutes.
Seek to integrate the provision of this
policy with maternal and child health
for eﬀective implementation.

Recommendations
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Reducing the household
ﬁnancial burden incurred
at the point of access and
utilization of KEPH
services ( reduce
catastrophic health
expenditures)

Increasing the coverages
of populations using the
diﬀerent KEPH
interventions ( scale up of
intervention use)

2.

3.

Increasing the numbers of
KEPH interventions being
provided across the
Country ( introduction of
interventions as and where
needed)

1.

Focus areas:

Transforming Health
Accelerating Attainment of
Universal Health Coverage
Kenya Health Sector Strategic
and Investment Plan (KHSSIP),
July, 2013-2017

Name of Policy / Law

While the decision is better than MOH
managing the funds, there is need to
ensure NHIF is an inter-governmental
institution with counties, which are
largest beneﬁciaries of NHIF services,

An example on unilateral decision from
the planned investments areas under this
strategy include the recently decision to
have the maternity funds managed by
NHIF.

It is not clear how far the strategy has
been disseminated to counties and
aligned to counties’ health investment
plans. Some counties have moved ahead
to establish ﬁnancing schemes that
cover their communities. Makueni is an
example that is rolling a health care
coverage for the poor.

For example, the maternity funds have
been managed and disbursed by
National MOH. The experience has
been negative as counties have faced
serious delays in disbursing the funds
impacting negatively on service
delivery.

The strategy is operationalized at both
levels of governance. However, the
implementation of the strategy has been
wanting as MOH has continued
implementing cou nty activities.

The implementation framework spells
out each levels of government
responsibilities.

The strategy is compliant with
constitution.

Issues: Making the Argument
Where is the Problem or Inconsistency?

For UHC to succeed, counties need to
understand the diﬀerent methodologies
and approaches that would ensure
sustainability of UHC. What is its
impact on counties expenditure
framework - who pays for what? Time it
would take for Counties to improve
quality of care etc.

The non - compliance comes with details of
implementing the strategy especially under
the UHC.

Rationale / Concern:
How to Ameliorate the Problem?

Table 4: A Review of the Applicable Health-Sector Strategies Tabulated in a Matrix

For activities delegated by
either level of government, an
inter- governmental agreement
need to be drawn in
accordance to intergovernmental relations Act.

The strategy has followed up
on various investment areas
identiﬁed in the MTP II. Since
this strategy is coming to an
end, it will be important that a
new one is developed jointly
with counties with a
framework that ensures MOH
does not continue to
undertaking county functions
unless there is clear inter governmental agreement.

Recommendations
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5. Enhance the quality of care for
chronic diseases

4. Prevent active disease and
morbidity

3. Reduce transmission of TB and
leprosy

2. Intensify eﬀorts to ﬁnd the
“missing” cases of TB, leprosy
and lung disease

1. Sustain the gains made over the
past decade, in the context of a
newly devolved health system

Objectives:

The Kenya National Strategic
Plan on Tuberculosis, Leprosy
and Lung Diseases, 2015–2018

Name of Policy / Law

The Strategy provide a number of
approaches including articulating and
documenting responsibilities for all TB
activities between the two levels of
government.

The strategy implemented between 2014
and 2018 has prioritized smooth
transition to the county- based systems
of governance for the TB and Leprosy
control programmes. This is to ensure
gains made so far are not rev ersed as
counties take up the responsibility of
implementing TB and leprosy control
programmes.

The strategy identiﬁes approaches for
both national and county level in
accordance with eac h level of
government’s deﬁned functions.

The strategy is meant to provide a
smooth transition of TB management
and control to county level in
accordance with the constitution.

The strategy is fully compl iant with the
constitution.

being members of its board to ensure
they are part/inﬂuence the decision
making process that impact on health
services delivery at county level.

Issues: Making the Argument
Where is the Problem or Inconsistency?

Establish County - based centres of
excellence, based on strong
performance

Stakeholders mapping at all levels and
all stakeholders are engaged in county
planning

Ensure inclusion o f TB and leprosy
within county health plans

Ensure the county and sub - county
structures can support all designated
activities: e.g. identify a TB and leprosy
focal point for each level, take
inventory and address any capacity
building needs; and develop on - the- job
tools and disseminate existing guidance
to promote national standards .

Deﬁnition of ﬁnancial and human
resource commitments, including
technical assistance and necessary
commodity management support from
central MOH

Like the on - going strategy, the
recommended strategy will need to
include:

The strategy is compliant. What need to
be established is whether
implementation has been undertaken as
part of county functions egg inclusion
of TB funds in county budgets,
quantiﬁcation and procurement of the
nutrition commodities.

Rationale / Concern:
How to Ameliorate the Problem?

More importantly ensure
continued case notiﬁcation
and procurement of essential
commodities for TB
management especially of the
MDR TB by county facilities.

There is need to start the
process of developing a new
strategy to ensure there is
continuity in management of
TB and Leprosy control
programmes.

The strategy is endin g in
2018.

Recommendations

Table 4: A Review of the Applicable Health-Sector Strategies Tabulated in a Matrix (Cont’d)
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Name of Policy / Law

Issues: Making the Argument
Where is the Problem or Inconsistency?

ii). Coordination of health system
structures for comprehensive
program implementation by 47
counties; and

i). Hi gh- level policy formulation to
include TB in emerging health
system strategies, plans, and
demand- side ﬁnancing modalities
including national health insurance
and social protection programmes;

Re- proﬁle National MOH staﬀ to
ensure in- house capacity for:

The ICCs include all partners, such as
the private sector, MCH programme,
CSOs and communities, at county and
sub- county levels.

Promote the establishment of interagency coordinating committees to
assist with planning, budgeting,
implementing and monitoring activities.

Ensure county ownership and
designated funding of supportive
supervision to sub - counties, health
facilities, laboratories and community based treatment partners.

The nature of technical assistance from
central to county level must be
expanded to build capacity for
planning, advocacy, budgeting, quality
assurance of labs and facilities, and data
monitoring

Develop and implement a technical
assistance and quality assurance plan
through a cascade from central to
community levels.

Rationale / Concern:
How to Ameliorate the Problem?
Recommendations
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5. To Monitor & Evaluate the
Activities on Tobacco Control
Initiated by the Bo ard

4. To Strengthen the infrastructure
and capacity of TCB

3. To mobilize and map out
resource for Tobacco Control
Activities

2. To advise and guide in the
carryin g out of research on
tobacco control and
development activities

1. To develop policy, regulations
and guidelines for tobacco
control

Objectives:

This is in spite of the fact that health issues
arising from tobacco use are mostly felt at
county level because majority of health
facilities are under county management.

The strategy provides for a Tobacco Board
to advise the Cabinet Secretary for Health.
This Board does not include counties or
provided advise on impact of tobacco use
on health.

The strategy is not compliant.

Tobacco Control and Prevention
Strategy

Towards Tobacco Free Kenya,
2012–2017

Issues: Making the Argument
Where is the Problem or Inconsistency?

Name of Policy / Law

It’s operationalized at the National level
and no evidence of implementation at
county level.

The strategy was developed before
devolution.

The entire strategy is not compliant to the
constitution.

iii). Continued technical leadership and
support to counties. Additional
skills, particularly related to
economics and statistics, are
required at the Program level to
enhance planning and monitoring.

Rationale / Concern:
How to Ameliorate the Problem?

Need to review the strategy
since tobacco use impacts on
county health provision hence
need to develop a new
strategy with county strong
participation to ensure county
issues are addressed.

Recommendations

Table 4: A Review of the Applicable Health-Sector Strategies Tabulated in a Matrix (Cont’d)

REPORT ON THE AUDIT OF NATIONAL AND COUNTY LEGISLATION AND POLICY

| 27

Areas of Focus:

4. Coordination, partne rship and
ﬁnancing for cancer control

3. Cancer treatment, palliative
care and survivorship

2. Cancer diagnosis, registration
and surveillance

It has clearly deﬁned areas of operation
for both levels of governments and other
relevant stakeholders that are expected
to enhance services for the control of
cancer.

The strategy is operationalized at both
levels of governance

1. Prevention, early detection and
cancer screening

The strategy is compliant with
constitution.

The leased health equipment undertaken
by the National government on behalf of
counties i s an example of attempts to
improve services for NCDs at county
facilities.

A lot of c ounties have upgraded county
referral hospitals and procured
equipment that would improve quality
of services through improved diagnosis
and investigative procedures.

As soon as counties came into being,
attempts have been made to increase
accessibility and aﬀordability of
services for NCDs especially diabetes
and cardiovascular diseases.

The strategy is operationalized at both
levels of governance.

The strategic implementation
framework spells out each level of
government’s responsib ilities.

The strategy is compliant with
constitution.

Issues: Making the Argument
Where is the Problem or Inconsistency?

The National Cancer Control
Strategy (NCCS), 2017-2022

6. Surveillance and the creation of
networks and partnerships for
disease control across various
sectors

5. Research

4. Health promotion

3. Advocacy and community
mobilization

2. Strengthening and reorientation of the health care
systems to address NCDs

1. Risk factor reduction

Objectives:

Kenya National Strategy for the
Prevention and Control of NonCommunicable Diseases, 2015-2020

Name of Policy / Law

It will be important to establish the
levels of dissemination and extent to
which the strategy is under
implementation at county level.

Also, counties have established maternal,
child, adolescent programmes that can be
integrated with the NCD interventions.

Regarding integration with other
programmes and existing frameworks,
some counties have embraced the
community strategy and engaged
community health worker.

Already counties are strengthening their
service delivery systems by hiring more
health workers and equipping county
hospitals with the leased equipment for
health.

Under each objective, the role of each
level of government is expoun ded.

The strategy has well elaborated objectives
including actions that need to be taken to
achieve each objective.

Rationale / Concern:
How to Ameliorate the Problem?

The current strategy based on
the Health policy is very new
and relevant with clearly
deﬁned roles for each level of
government.

Cancer Prevention an d
Control is still relatively new
area of intervention. Capacity
is still limited both at national
and counties levels.

Emphasis should be on
intensiﬁed dissemination so
that counties are aware and
use the strategy to ensure
objectives of the strategy are
included in the CIDPs to
facilitate county prioritizing,
planning and budgeting for
the NCD prevention and
control activities.

The Strategy is relevant to
both counties and national
government.

Recommendations

28 | R E P O R T O N T H E A U D I T O F N A T I O N A L A N D C O U N T Y L E G I S L A T I O N A N D P O L I C Y

Align the development of
HRH Str ategy to the
Kenya Health Sector
Strategic and Investment
Plan, 2013 - 2017, Public
Service Commission Act,
2012 and other evidence
based HRH proposals,
reports and assessments

Articulate future HRH
investments areas, HRH
coordination mechanism
in the Nation al HRH
Strategic plan

Outline implementation
framework for identiﬁed
HRH priorities, budgetary
estimates, resource
mobilization plan,
monitoring and evaluation
plan and tools, and the
implementation structures
to support implementation
of the identiﬁed priorities

2.

3.

enhanced by chaotic transition of health
functions to counties including human
resource working in county hospitals
and administrative units.

Howev er, since devolution started in
2013 , the heath sector has faced serious
labour issues with health staﬀ going on
strike many times demanding for better
pay,training, standardized treatment of
staﬀ especially at county level, demands
for health workers’ commission and
demand to return management of all
HR to the national government including
those at county facilities. These issues
are as a result of insecurity

The strategy has been operationalized
both at the National and County levels.

Thus, the above issues need to be
addressed when developing the new
strategy after 2018 .

Thirdly, the recently passed health law
included clauses that are not aligned to
the constitution, creating more
confusion.

Most of the county Boards are still
weak and lack necessary capacity to
manage and develop county human
resources adequately.

Objectives:

1.

The counties have not been able to
implement it fully due to counties
limited human resource development
and management capacity .

Implementation has been problematic
due to many strikes that have faced the
health sector since devolution

A clear strategy will create
conﬁdence in county systems
and build county public
service board capacity to
manage and develop county
HRH.

There is need to start the
process of developing a new
strategy to ensure there is
continuity in addressing HRH
issues in a systematic and
consistent manner.

The strategy is ending in
2018 .

Though the strategy is compliant, there
are issues with implementation.

The strategy is fully compliant with the
constitution.

Recommendations

Health Sector Human Resources
Strategy, 2014 – 2018

Rationale / Concern:
How to Ameliorate the Problem?

All le vels with responsibilities
need to concentrate eﬀorts on
implementation of the strategy
in order to reduce number of
people developing cancer
every year.

Issues: Making the Argument
Where is the Problem or Inconsistency?

5. Monitoring, Evaluation and
Research.

Name of Policy / Law

Table 4: A Review of the Applicable Health-Sector Strategies Tabulated in a Matrix (Cont’d)
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Referral Strategy deals
with the management of
four key movements

Patients/client movement

expertise movement

Specimen movement for
investigative purposes

Movement if patient
information for diagnostic
purposes

2.

3.

4.

5.
The national government facilities
particularly the National Kenyatta
Hospital has complained of referrals
sent from county facilities for services
that could be undertaken at county level.
This has been quoted as one major
reason for congestion at the Tertiary
facility impacting negatively on the
ability of Kenyatta to provided quality
services.

The referral system has been
operationalized but not in the manner
described by the Strategy.

The development of this strategy had
started before the onset of devolution.
However, it was ﬁnalized immediately
after the transfer of functions to counties
and it is noteworthy that it was not
revised to factor explicitly co unty role in
the referral system to strengthen the
health services.

Objective:

1.

Not compliant. It does not deﬁne the
roles of diﬀerent levels of government
especially at implementation level.

Issues: Making the Argument
Where is the Problem or Inconsistency?

Kenya Health Sector Referral
Strategy, 2014 – 2018

Name of Policy / Law
The entire strategy is not compliant to
constitution. There is need to develop a
new one that takes into consideration both
levels of government’s responsibilities.

Rationale / Concern:
How to Ameliorate the Problem?

Referrals system has direct
impact on county facilities’
ability to oﬀer quality services
if referral is not streamlined
and prudently implemented.

The strategy is due to end in
2018 and there will be need
for counties to be involved in
the development of the next
strategy because referral will
impact on county health
services.

Recommendations

2.3 National Legislation
A total 25 national laws and regulations in the health sector were reviewed. The audit reviewed
the sector legislation in accordance with the Constitutional framework, and speciﬁcally the fourth
schedule where health responsibilities are distributed between the two levels of government.
The audit highlights any sections that are unconstitutional, obsolete or requiring alignment to the
constitution. The laws reviewed are as listed below:
Health Act (Act No. 21 of 2017)
Kenya Medical Supplies Authority Act (Act No. 20 of 2013)
HIV/AIDS Prevention and Control Act (Act No 14 of 2006)
Pharmacy and Poisons Board Act.
Public Health Act (This one interphases with the Health Act)
Mental Health Act (Cap 248)
Anatomy Act (Cap 249)
Narcotic Drugs and Psychotropic Substances Act (Act No. 4 of 1994).
Public Health Oﬃcers (Training, Registration and Licensing) Act (Act no. 12 of 2013)
Kenya Medical Training College Act (Cap 261)
National Authority for the Campaign Against Alcohol and Drug Abuse Act (Act No. 14 of
2012)
The Alcoholic Drinks Control Act (Act No. 4 of 2012)
Human Tissues Act (Cap 252)
Counsellors and Psychologists Act (Act No. 14 of 2014).
Clinical Oﬃcers (Training, Registration and Licensing) Act (Cap 260)
Health Records and Information Managers Act (Act No. of 15 of 2016)
Malaria Prevention Act (Cap 246)
Clinical Oﬃcers (Training, registration and Licensing) Act (Act No. 20 of 2017)
National Health Insurance Fund Act (Act No. 9 of 1998).

Regulations
Pharmacy and Poisons Board Rules (Legal Notice No. 86 of 1957 as amended by L.N.
443/1957, L.N. 332/1958, L.N. 426/1958, L.N. 498/1958, L.N. 550/1959, L.N. 114/1960,
L.N. 587/1961, L.N. 242/1963, L.N. 631/1963, L.N. 92/1964, L.N. 365/1964, L.N. 115/1968,
L.N. 125/1969, L.N. 248/1969, L.N. 41/1971, L.N. 120/1984, L.N. 52/1984, L.N. 51/1985, L.N.
61/2002, L.N. 91/2004 and L.N. 191/2010)
Pharmacy and Poisons (Conduct of Inquiries) Rules (Legal Notice No. 52 of 1985)
Pharmacy and Poisons (Registration of Drugs) Rules (Legal Notice No. 147 of 1981 as
amended by L.N. 142/1991 and L.N. 192/2010)
Pharmacy and Poisons (Control of Drugs) Rules (Legal Notice No. 180 of 1969 as
amended by L.N. 247/1969, L.N. 228/1974)
Mental Health Act (Board Meetings) Regulations, 2000
Narcotic Drugs and Psychotropic Substances (Control) Restraint and Forfeiture)
Regulations, 1997 (L.N. 547/1997)
Narcotic Drugs and Psychotropic Substances (Control) (Seizure, Analysis and Disposal)
Regulations, 2006 (L.N. 16/2006).
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Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal Notices
Tabulated in a Matrix
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Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal Notices
Tabulated in a Matrix (Cont’d)
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Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal Notices
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Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal Notices
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Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal Notices
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Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal Notices
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Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal Notices
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Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal Notices
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This section focuses on the review of county legislation and regulations, which include:

2.4 County Legislation
An important part of legislative and policy changes are the county laws and policies. As stated
in the preceding parts, counties are allocated responsibility over county health services. The
Constitution requires counties to develop laws and county policies to facilitate the performance
of county functions in the health sector. Accordingly, the audit reviewed 10 counties (Nairobi,
Nyeri, Makueni, Kisii, Kisumu, Mombasa, Turkana, Vihiga, Lamu and wajir). The laws covered
include: Nyeri County Health Services Act, 2015, Kisii County Alcoholic Drinks Control Act (Act
No. 11 of 2015), The Kisii County NHIF Support Act (Act No. 6 of 2015, the Makueni County Cancer
Control Act (Act No. 6 of 2016), and the Nairobi County Alcoholic Drinks Control Act (Act No. 3 of
2014). The Kisii County Health Management Services Fund Bill, 2015was also reviewed.
Most of the 10 counties that were covered during the review do not have health laws. Furthermore,
some of the Bills that were drafted some time back never went through the full legislative
process; Bills were abandoned soon after they were developed. In other cases, the counties split
issues that would have been comprehensively covered in one piece of legislation. There is also a
need for counties to carefully develop legislation in a manner that does not lead to rigidity and
lack of ﬂexibility during implementation; the solution here is to leave detailed issues for county
regulation and administration action as opposed to making such measures a substantive part of
the speciﬁc provisions of a law. Finally, with the formation of regional blocs comprising adjoining
counties, counties should consider passing laws that can promote cross-county cooperation in
provision of health services for eﬀectiveness. Speciﬁc analysis of the county legislation reviewed
is captured below.
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Table 6: A Review of the Relevant County Laws / Subsidiary Legislations and Legal Notices
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Table 6: A Review of the Relevant County Laws / Subsidiary Legislations and Legal Notices
Tabulated in a Matrix (Cont’d)
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Table 6: A Review of the Relevant County Laws / Subsidiary Legislations and Legal Notices
Tabulated in a Matrix (Cont’d)
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3

PUBLIC FINANCE MANAGEMENT

3.1 Introduction

T

he Constitution of Kenya 2010 introduced far-reaching reforms to Kenya’s system of
managing public ﬁnances. The reforms entailed not only the decentralisation of the
management of public ﬁnances to the county level but also the substantial shifting of roles
within national level institutions. More importantly, there was a holistic policy shift in terms of
objectives and goals of public ﬁnance management.

In the period before 2010, management and control of ﬁnances and decisions of public ﬁnance
management was centralised and exercised exclusively by the Ministry of Finance. The former
175 local authorities played a dismal role in control and expenditure of public ﬁnances. The
overall contribution of the former local authorities to overall economic growth was dismal, to say
the least. In the ﬁrst decade of independence, the local authority expenditure accounted for a
general average of 25 percent of the overall government expenditure.11 However, this ﬁgure fell
sharply in the subsequent years. Between 1975 and 1990, local authority expenditure accounted
for a meagre 8-10 percent of the overall government expenditure.12 Local government share of
the GDP fell from 3.26 percent in 1969/70 to 1.22 percent in 1999/2000.13
The main reason that local authorities declined is that the national government, over the years,
ignored their existence and chose to deliver local development through deconcentrated state
institutions and central government programmes. As a result, functions performed by the local
authorities, such as: education, health, social development and other essential services were taken
over by central government agencies.14 This action denied local governments vital revenues,
which were never replaced. Other revenue sources for local governments were abolished leaving
them with little and totally undependable local sources of revenue.15 Between 1969 and 1989,
the local authorities operated without a system of central government transfers and the central
government only intervened in case of a crisis.
However a number of fundamental changes were made to address the historical problems that
faced the system of management of public ﬁnances. First, there are principles of public ﬁnance
management that guide the planning and application of all public ﬁnances. There should be
openness and accountability in the handling of all aspects of public ﬁnance management. The

11 Republic of Kenya (1995) 71.
12 Republic of Kenya (1995) 71.
13 Rocaboy Y et al ‘Public ﬁnances of local government in Kenya’ in Daﬄon B & Madies T (eds) (2012) The Political
Economy of Decentralization Sub-Saharan Africa: A New Implementation Model in Burkina Faso, Ghana, Kenya,
and Senegal 165.
14 Vide the Local Government Transfer of Functions Act of 1969.
15 In 1989, the Local Government Service Charge (LASC), a surcharge on some speciﬁed incomes, was introduced to
“boost the revenue base of local authorities so as to enhance service delivery” see Republic of Kenya (1995) 87.
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public ﬁnance system should also promote an equitable society through: a fair taxation, equitable
sharing of national resources, equitable development including inter-generational equity,
prudence in the use of public resources, and responsible ﬁnancial management and reporting.16
County governments have a guaranteed minimum of resources (15 percent) that should be
allocated from revenue collected nationally. New institutions were created with roles carved out
of the former all-powerful treasury in order to enhance the practical application of some of the
principles above. Parliament was vested with budget-making powers, a function that belonged
to the treasury. The Commission on Revenue Allocation was established to advise on allocation
of funds between the two levels of government, and the Oﬃce of the Controller of Budget
(CoB) was established to oversee and authorise public expenditure. All these institutions were
established under the Constitution and the pre-2010 National Treasury performed these roles.
More importantly, county governments exercise ﬁnancial control over funds allocated to them.
The Public Finance Management Act was enacted to give eﬀect to the ﬁnance management
architecture in the Constitution. Speciﬁcally, the PFM Act was crafted with the intention of
modernizing ﬁnancial management in the public sector, reducing fraud, corruption and waste
whilst also providing a legislative framework of ﬁscal decentralization as contemplated by the
Constitution of Kenya. It is equally expected that the PFMA would lead to a more eﬃcient and
eﬀective use of public resources while also enhancing the capacity of government to deliver on
their services including the realization of the three budget outcomes to wit; – aggregate ﬁscal
discipline, allocative eﬃciency and operational eﬃ¬ciency.
The role of the public ﬁnancial-management system is to facilitate the planning and budgeting
process of the public sector, the recording of ﬁnancial information, and the controlling of
budget execution. It concerns both the revenue and the expenditure side of the budget. The
broad objective of a public ﬁnancial-management system is to achieve overall ﬁnancial discipline,
allocation of resources to priority areas, and eﬃcient and eﬀective use of public resources for the
achievement of results.

3.2 National Legislation
The audit entailed the review of a number of laws related to the management of public ﬁnance
management. First is the Public Finance Management Act (PFMA), which contains extensive
provisions on the management of public ﬁnance at both the national and county levels, and
relations between the two levels on matters of public ﬁnance. The audit has, thus, touched on the
Act and proposed amendments to the Act. The audit also reviewed the Public Audit Act and the
Public Procurement and Disposal Act. The audit also reviewed the Public Finance Management
Regulations.

16 Article 201, Constitution of Kenya 2010.
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Table 7 - Matrix audit of the Public Finance Management Act, 2012
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Table 7 - Matrix audit of the Public Finance Management Act, 2012 (Cont’d)
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Table 7 - Matrix audit of the Public Finance Management Act, 2012 (Cont’d)
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Table 8: Matrix Audit of the Public Finance Management (Amendment) Bill 2017
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Table 8: Matrix Audit of the Public Finance Management (Amendment) Bill 2017 (Cont’d)
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3.3

County Level Public Finance Management

The County public ﬁnance management process is provided for, in great detail, in the Public
Finance Management Act (PFMA). As a result, a lot of county processes are carried out within the
framework of the PFMA. This section examines the budget process and the Ward Development
Fund.

Budget approval process: proposed amendments to the PFMA
With respect to the Budget, it is important that the County Assemblies be limited to approving
the level of appropriations within each expenditure area, hence additional spending on one
appropriation must be matched with corresponding spending cuts within the same expenditure
area/sector. This is aimed at reducing the size of county assembly amendments to the
government’s budget.

Section 129 (3) The County Assembly Revenue and Expenditure estimates
The County Assembly Revenue and Expenditure estimates shall be accompanied with measures
on cost, cost control and evaluation of results of programmes ﬁnanced with budgetary resources
and a statement of compliance with the ceilings determined by the Commission on Revenue
Allocation (CRA).
131(1) - The county assembly shall consider the county government budget estimates with a view
to approving them or rejecting them with proposals for amendments directed at the county
treasury, in time for the relevant appropriation law and any other laws required to implement
the budget to be passed by the 30 June in each year.
NEW CLAUSES: Section 131 – Further and in consideration of the county assembly Budget
Revenue and Expenditure Estimates, the county assembly shall be BOUND by the need;
i.

to comply with the strategic priorities and policy guidelines including the budgetary
ceilings and expenditure framework set out in the County Fiscal Strategy Paper.
ii. to formulate budgets in a realistic and objective manner with due regard to the
general economic outlook and revenue prospects, and the objective need to
minimize deviations during the course of the year;
iii. to maintain the balance between revenue receipts and the revenue expenditure
including managing expenditure in a manner consistent with the level of revenue
generated
(2) Any deviations from the County Fiscal Strategy Paper shall be documented and reduced into
a memorandum shared with the County Treasury.
(3) In the event that the proposals deviate from the County Governments Medium Term Strategy,
the county treasury shall have the power to reject the amendment proposals submitted to it for
review.
131(2) – the county assembly shall alongside the county budget estimates; subject its estimates of
expenditure to public review and recommendations.
131(3)(a) In consideration of the Estimates, the County Assemblies shall approve the level of
appropriations within each expenditure area, and any additional spending on one appropriation
must be matched with corresponding spending cuts within the same expenditure area/sector.
Speciﬁcally; the county assembly shall observe the following;
i.

Any proposal for a new project, policy or programme initiatives and measures that
involve new or increased public expenditure, the county treasury shall be provided
with a:
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a. detailed description of the proposed project or program and of its objectives
and likely outcomes and impact.
b. description of how the proposed initiative or measure complies with the
strategic objectives and priorities of the County Government’s MediumTerm Fiscal Strategy and the expenditure ceilings speciﬁed therein.
Additionally, the County Assembly should in the event of proposing a new project, policy or
program initiative, ensure that it provides the county treasury with;
i.

a detailed description of the proposed project or program and of its
objectives and likely outcomes and impact;

ii. a description of how the proposed initiative or measure complies with
the strategic objectives and priorities of the County Government’s
Medium-Term Fiscal Strategy and with the annual budget and the
expenditure ceilings speciﬁed in the County Fiscal Strategy Paper.

NEW CLAUSE in the PFM Act:
Pursuant to the provisions of article 216 (2) of the Constitution, the county assemblies
SHALL be bound by the recommendations of the CRA on expenditure ceilings and costs
2) A county assembly not in agreement with the CRA recommendations shall document and
explain their disagreement including the necessary variations to be made provided that the
county assembly shall still be mandated to carry out its ﬁscal and budgetary policies in line
with best practices for sound and eﬀective ﬁnancial and asset management.
The following sections of the Public Finance Management Act (2012) require attention in
order to enhance ﬁscal discipline and sound ﬁnancial management.

Section 25 (2) on the Budgetary Policy Statement
There is need to have the Budget Policy Statement submitted for approval by 1 December to
allow for County Treasuries to align their Fiscal Strategy Papers to the national ﬁscal framework
determined in the Budget Policy Statement. The section should also be amended to require the
National Treasury to submit to Parliament the Division of Revenue and County Allocation of
Revenue Bills at the same time with the Budget Policy Statement and that the three documents
shall approved at the same time by Parliament. This will allow the county governments enough
time to determine their ﬁscal frameworks within the nation’s ﬁscal limits and priorities over the
medium term. Currently, the BPS is approved by 28 February while the County Governments are
required to have prepared and submit the FSP to the County Assemblies by the same date and
that the FSPs must be in line with the BPS. The Division of Revenue and County Allocation of
Revenue Acts must be in place to allow rational prioritisation of medium term priorities in the
FSPs.

Section 26 (1) Budget Review and Outlook Paper
Preparation and submission of the Budget Review and Outlook Paper by the National Treasury
to the cabinet for Consideration, by the 30th of every September, each ﬁnancial year. This paper
ought to be published and publicized once it conforms to the process detailed out under section
26 of the PFM Act.

125 (1) (b) Financial and economic priorities
Planning and establishing ﬁnancial and economic priorities for the county over the medium
term; This section should be amended to require county governments to prepare Medium Term
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Expenditure Framework (MTEF) Sector Reports as basis of establishing ﬁnancial and economic
priorities over the medium term. MTEF Sector Reports detail each sector’s performance for
the past three years and forecast the priorities for the coming three years. The medium-term
priorities are determined from the ﬁve-year County Integrated Development Plans (CIDP).

128 (3) (h) intergovernmental sector working groups
There is need to introduce a new subsection (h) that will require the county executive
committee member for ﬁnance to include in the circular mechanisms of consultation with the
intergovernmental sector working groups on budgeting requirements that border on Article 187
of the Constitution. This will ensure that the MTEF processes at the county government level
respond to the budgeting needs that require intergovernmental agreements. This will ensure
that the intergovernmental sector working groups are established as platforms of initiating
implementation of intergovernmental agreements envisaged in Article 187 of the Constitution
and the Intergovernmental Relations Act.

Section 129 (3) County Assembly Revenue and Expenditure estimates
County Assembly Revenue and Expenditure estimates shall be accompanied with measures on
cost, cost control and evaluation of results of programmes ﬁnanced with budgetary resources
and a statement of compliance with the ceilings determined by the Commission on Revenue
Allocation (CRA).
Under section 129 (4), replace “shall” with “may” to allow for exercise of discretion. This then
means that the County Executive Committee member for ﬁnance has discretion to give comments
or not.

Section 205 regulations under the PFMA
Powers of the Cabinet Secretary to make regulations for purposes of consistency and also the
proper exercise of the responsibility to make regulations under the law, the PFMA should be
amended to allow for regulations under the Act to be fully made by the Cabinet Secretary in
consultation with all sector players. As it stands now, the Act also allows the County Assemblies
to make regulations which responsibility they have not been able to fully undertake. This matter
is also a law reform issue that ought to be subjected to further consultations amongst sector
players.
A listing of the areas that the counties are called upon to make regulations include;
    
  
      
$"#$!
*)0'+(
**+



    

"

 %

###%

**/

 $    
#%

*+)

    # %

*+0'+(

  
  ! %

*.-',(

     
!&  %

*1+'+(

#   
 # %



REPORT ON THE AUDIT OF NATIONAL AND COUNTY LEGISLATION AND POLICY

| 137

Revision of county budget calendar in transition Years: (FY 2018-2019 for illustration
purposes)
The latest budget calendar for ﬁscal year 2017-2018 was revised in view of the 2017 elections,
with the ﬁnal deadline for approval of the budget revised from end of June 2017 to end of March
2017.17
Following the same principles, adjustments should be made to the budget calendar for ﬁscal
year 2018-2019, particularly for County Governments. The County Executive Committee member
for ﬁnance is mandated (PFM Act, 2012, section 128 (2)) to issue a circular with guidelines and a
budget calendar no later than August 30th and the ﬁrst deadline in the county budget calendar
is the submission by the Executive to the Assembly of the Annual Development Plan (ADP) “no
later than September 1st”.
This deadline should be modiﬁed during transition years for two reasons. First, the County
Assembly will have just been sworn in and it is unlikely that the County Executive Committee will
have been constituted by end of August, certainly unable to make informed decisions. Secondly,
the annual development plan to be tabled in this budget process will determine expenditures for
the ﬁscal year 2018-2019, hence it should be based on the new County Integrated Development
Plan (CIDP) 2018-2022, which is yet to be developed and approved by Counties.
It is therefore appropriate to recommend that the “no later than September 1st” deadline for
the submission of the ADP is revised for transition years. Counties should be advised to prepare
and table the ADP jointly with the CIDP, as the ﬁrst annual development spending to be derived
from the ﬁve-year integrated plan. This would ensure a more eﬀective, eﬃcient and informed
unfolding of the planning and budgeting process of Counties after elections, assumptions of
oﬃce, and inductions.
MODP is proposing December 31st as the deadline for the submission of draft CIDPs to the
County Assembly, it is recommended that the deadline for the ADP in the revised budget circulars
should therefore also be December 31st, or other earlier deadline a county might establish for the
submission and approval of the CIDP.
The County Budget Review and Outlook Paper October deadline, October 21st, could remain
unchanged – as the document will provide useful information for the planning and budgeting
process – and similarly the February 28 deadline for the County Fiscal Strategy Paper (CFSP) and
following steps of the budget calendar. Please note the mid-term planning process will provide
critical information for preparation of the, ADP, CFSP ceilings, and budget estimates, as all these
documents will be based on the sector programs formulated in the CIDP. This will ensure the
proper link between planning and budgeting as mandated by law.
Since this problem could occur, especially during the General Election years, it may be necessary
to provide for legal ﬂexibility to avoid amending the any time the Budget Process is interrupted.

Clarity of Fund Transfers to County Assembly and Executive
When county funds are deposited or transferred into County Revenue Fund (CRF) which is
managed by the County Executive Member for Finance (CEC Finance). There has been some
incidents when County Assemblies have had diﬃculties accessing funds to deliver on their
mandates, a situation which has been blamed on the CEC Finance, delaying release of funds. This
has created misunderstandings that starve the County Assemblies of funds and thus aﬀecting
service delivery.
17 During the presentation of the revised budget calendar, Treasury Cabinet Secretary Henry Rotich on July 26, 2016,
said that the objective of the calendar revision “is to ensure that the budget for the 2017/18 is appropriated in good
time for smooth operation of the budget before and after the 2017 general election”.

138 | R E P O R T O N T H E A U D I T O F N A T I O N A L A N D C O U N T Y L E G I S L A T I O N A N D P O L I C Y

To solve this problem, it is proposed that as CoB releases the funds from CRF, there should be
clear indication as to the amount for both the Assembly and Executive. This will ensure there is no
room for possible conﬂicts or hoarding of ﬁnances by the Executive at the expense of the County
Assembly.

Operational Concerns in the County Budgetary Process
Supplementary budgets
Generally, a supplementary budget is an application to the National Assembly and County
Assemblies for additional expenditure of public funds that was not appropriated and is mainly
exercised in line with Article 223 and 224 of the Constitution and Sections 44 and 135 of the Public
Finance Management Act. Under section 44 (3) of the PFMA, the supplementary budget should
include a statement showing how the additional expenditure relates to the ﬁscal responsibility
principles and ﬁnancial objectives.
It is critical that there is a clear distinction between a supplementary budget as under Sections
44 and 135 of the PFMA and Budgetary Reallocations as envisaged under Sections 43 and 154 of
the PFMA. It is increasingly becoming apparent that the national and county governments under
the need for passing supplementary budgets, is undertaking more of budgetary reallocations
as opposed to actual supplementary appropriations as envisaged under Articles 223 and 224
of the Constitution. With reference to Articles 223 and 224 of the Constitution, supplementary
appropriations mainly relate to additional expenditures that are approved by Parliament, ex post
facto. It does not deal with revisions or variations to the budget at the program, vote or sub-vote
level which otherwise is the domain of the budgetary reallocations.
It therefore behoves the National Treasury and other industry players to be able to appreciate
the legal and constitutional distinction that exists between supplementary appropriation and
budgetary reallocation. Article 223 (5) also makes it clear that in any particular ﬁnancial year,
the national government may not spend more than ten per cent of the sum appropriated by
Parliament for that ﬁnancial year unless, in special circumstances, Parliament has approved
a higher percentage. This further reinforces the argument that in so far as supplementary
appropriation is concerned, it deals with expenditures and not variations or modiﬁcations to
the budget for purposes of additional spending. That actually remains the domain of Budgetary
reallocations.
As an attempt to merge current practice and the law, the PFMA (National) Regulations (2015)
proceed to birth and deﬁne
a. “Revised estimates” as the reference to the supplementary budget estimates and
approved budget reallocations prepared and submitted under section 43 of the
PFMA;
b. supplementary budget estimates” means additional request of funds by the national
government to Parliament.
Taking the above two into consideration, and as a way of dispelling any confusion that may arise
with regards to the above two whilst also conforming with the dictates of the Constitution, it is
critical that the PFMA is reviewed for purposes of speciﬁcally providing for the current practice of
supplementary budget making. Seemingly, the involved institutions are conjoining supplementary
appropriation and budgetary reallocation and globally referring to the two as supplementary
budget making. This approach as it stands, is alien to the law.
Secondly, quite a number of concerns have been witnessed with regards to the manner in
which the current practice of supplementary appropriation is conducted. As pointed out by the
International Budget Partnership (IBP) Kenya:
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“The budget documents that contain these changes mostly fail to justify the reasons behind
them. This undermines the supplementary budget’s transparency and the quality of public
deliberation around the changes. In addition, we note that the supplementary budget has not
been widely available to the public, which of course further erodes the quality of debate over its
contents. Finally, we ﬁnd that in many cases where budgets have been revised downward, there
is no corresponding decrease in the programmatic targets.
This suggests that government expects the same work to be done for much less money. Either
the original estimates were inﬂated, which raises additional concerns about the probity of the
budget process, or these targets are not realistic”.18
Basically, the concern has been that whereas supplementary budgeting may actually be
unavoidable, it should never be used to meet short term needs which would otherwise have
been planned and budgeted for. Unfortunately, both at the national and county level, we are
witnessing increased levels of deviation from laid down ﬁscal responsibility principles and ﬁnancial
objectives to the extent that some government agencies habitually demand for or receive more
funds in the course of the ﬁnancial year through supplementary budgets. Allowing such practices
creates room for lethargy among government institutions based on the fact that they formulate
their institutional plans in lackadaisical fashion whilst well aware that they can always go back
to parliament and get supplementary resources approved. It is unfortunate that a substantial
amount of these monies is reportedly misused and thus undermining of service delivery to the
people of Kenya.
Thirdly, as observed by a ﬁnancial commentator, it is evidently clear the Government has adopted
the habit of moving money from development to recurrent spending in total violation of the
PFMA, which provides that funds appropriated for capital expenditure cannot be reallocated
except for defraying other capital expenditure with the net eﬀect of weakening the country’s
ﬁscal position.

Proposed Criteria for Approving Supplementary Budget Proposals
As a core principle, supplementary budgets should only apply to expenditures that were
unforeseeable, unavoidable and incapable of being absorbed. Consequently, and in addition to
the criteria already provided for under the PFMA regulations, we are proposing the following
issues as points for evaluation of or consideration of proposals submitted for supplementary
budgeting.
1. Is the ‘expense’ simply a transfer of funding? If the action required is simply a shifting
of funds from one ministry to another with a movement of personnel or function, this
should be approved as it does not represent any new spending.
2. Can the expense be delayed until the next Budget? Preferably, all spending decisions
would be made through the budget process, so if a proposal can be held over until then,
it should not be considered for supplementary appropriation.
3. Is the expense unforeseen? Any expense that could (or should) have reasonably been
foreseen should not be approved.
a. Does the expense represent ‘business as usual’? If the expense is something that
is considered to be normal operational spending (including personnel), the ability
of the ministry in question to manage their budget is in question, and the funding
should not generally be approved.
18 What Does the 2015/2016 Supplementary Budget Say About Kenya’s Priorities? (April, 2016) – International Budget
Partnership (IBP).
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b. Is the expense something ‘demand- driven’ and outside the control of the ministry?
If the expense is for something outside the control of the ministry, this is generally
more likely to be approved. However, care should be taken in determining if the
ministry should have been able to control the particular expenditure.
4. Have there been oﬀsetting savings proposed? All new spending proposals should contain
oﬀsetting savings to fund them. Ideally, these should match the years of expenditure. If
there is no oﬀset, this does not preclude a proposal from being approved, but a strong
case needs to be made for diverting future funding away from other priorities in current
or future budgets.

Programme Based Budgeting
The PFMA required both the national and the county governments to shift to program-based
budgets (PBB) starting the 2014/15 ﬁnancial year. Generally, program-based budgets organize
the budget around objectives rather than inputs. A PBB presents a set of programs and (usually)
subprograms with clear policy objectives. Each program has a set of indicators, which measure
whether objectives are being achieved, and time-bound targets, which are related to each
indicator and measure progress toward achieving these objectives.
Program Based Budgeting (PBB) in Kenya was mainly introduced and designed to support Public
Finance Management (PFM) reforms by enhancing performance management and accountability.
Additionally, it was meant to serve the purpose of bringing forth a stronger link between the
annual budget and policy objectives whilst also improving transparency and access to budget
information. The mainstay of PBB is the facilitation of the ﬂow and quality of information that in a
fundamental way forms the basis for resource allocation, decision making and the creation of an
apt environment and mechanisms that strengthen the Public Finance Management framework.
It was also to enabling a stronger linkage between the annual budget and policy objectives, and
improving transparency and accessibility of information. The aims of PBB are to mainly facilitate
the ﬂow and quality of information so as to provide a healthy basis for resource allocation decision
making and to create the right environment and mechanisms that will strengthen the improved
PFM.
Unfortunately, the implementation of PBB at both the national and county level is not without
challenges even though the challenges are much more pronounced at the county level. The
county governments (with little exception of the national government) have largely formulated
PBB budgets that are not transparently linked to service delivery and performance. The concern
therefore is that the shift to PBB has not been deﬁned by qualitative information at their level.
Others have resorted to producing line budgets and PBB budgets at the same time.
On balance, Kenya’s shift to PBB has made more information available. However, it also reduced
the level of information available on wage costs and external funding. The narrative, indicators,
and targets are still weak. In many cases, the sub-program breakdown does not allow a reader
to fully understand what a sub-program does or how it uses public money to achieve speciﬁc
objectives19.
The county governments have been hard hit with this shift for it is clear that they are still grappling
in the dark in the hope of ﬁnding their way and abiding with the legal requirement upon which the
shift to PBB is predicated. As with all transition, a shift from line item budgeting to PBB requires
considerable input and involvement on the part of the involved institution.

19 IBP Guide: Improving Program Based Budgeting in Kenya (Jason Lakin and Vivian Magero) June 2015
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It must be supported by an understanding of the old budget format, the new budget format,
and the deﬁnitive components of an eﬀective transition which include designing programmes,
programme objectives, indicators and targets that are reasonable and achievable.
In a number of counties, rather than develop programmes with clear objectives, majority of
them have developed programmes that are actually a thin gloss demarcating recurrent and
development spending. It does not help that the programs are deﬁned with generic narratives
that are ideally not helpful including the fact that some of the indicators ad targets that these
counties conceptualize are incapable of measurement.
Therefore, there is need for technical assistance to the counties to help them transition from a
line-item budget methodology to a properly undertaken PBB approach as is required under the
law. The capacity should ideally, (though not exclusively) concentrate on the following issues:
Planning and the Medium-Term Expenditure Framework (MTEF) for purposes of
enhancing the county government’s understanding and proﬁciency in the application
of MTEF in their budgeting processes.
Program-based budgeting: There is need to impart the county oﬃcers with the
knowledge and skills that are critical for purposes of them being able to prepare
their respective budgets by programs in tandems with the ideals of Program Based
Budgeting.

Ward Development Fund
Just like the CDF, Members of the County Assemblies also want the establishment of the Ward
Development Fund at the County level. Part of the arguments that they have proﬀered in support
of their claims is that their constituents view them as agents of development and are therefore
expected to contribute to and deliver on community projects within their political enclaves. To
this end and taking into consideration the principle of public participation as a core value of the
2010 Constitution, the MCA’s are thus expected to engage and support communities to identify,
discuss and prioritize their needs including orienting or satisfying these needs through localized
development processes.
The WDF in a very large way parallels the CDF at the national level and one of the principal
arguments that have been advanced against their establishment revolves around the principle of
separation of powers. That notwithstanding, there are a number of institutional and procedural
safeguards that can be inbuilt into the WDF processes in a manner that ultimately respects the
notion of separation of powers both in principle and in practice.
Ideally speaking, the arguments in favor of the WDF make sense and are not to be trashed. It
is an irrefutable fact that the clamor for the WDF is precipitated by the desire to implement
speciﬁc priority projects that have been identiﬁed by the residents of a particular ward as being
quite germane to their wellbeing. Based on the arguments that have generally been ﬂoated,
the primary purpose of the WDF is to support the construction and maintenance of small-scale
infrastructure and development projects within the wards.
Some of these projects could include things like cattle dips, water projects or their maintenance,
access roads inter alia. To this end, it is expected that the county governments sets aside some
monies for such projects over and above the development planning that it engages in.
Going by global practices and also considering our burgeoning system of ﬁscal decentralization,
the WDF is largely premised on the following objectives which include the need to:
improve the socio -economic status of rural people,
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encourage people’s participation in, and contribution to, community development at
the lowest level possible, and in this case the ward level.
enable people to become more responsible for creating their own future.
The Key Determinants of these local levels projects include:
projects supporting economic development,
projects supporting social development
projects that do not exceed the allocated budget,
projects that are in line with the rules and regulations upon which the WDF should
already be deﬁned and pegged, and
projects that can be implemented within a ﬁscal year without the need for unnecessary
spill overs into subsequent ﬁnancial years.
With respect to project identiﬁcation as a signiﬁcant component of the WDF process, it must
not be forgotten that the fund will always remain too small to be spread across the vast number
of priority areas at the local level. It is possible that the funds shall mostly be used to fund rural
infrastructure projects such bridges, drainage and water provision, and small connecting roads
between villages.

Making the WDF work
An enabling legal, regulatory and policy frameworks are the key elements that are critical
to a properly functioning WDF framework. It has been argued that laws and other regulatory
instruments pertaining to the management of the WDF can hamper its success or delivery if
poorly designed or executed. In a nutshell, A strong WDF regulatory framework is an important
ingredient for the success of development programs.
Planning under the WDF should adopt a bottom-up approach. Generally, “bottom-up” or
community-led development planning refers to putting community members at the center of
development planning, through their views, and helping deﬁne the development course for
their area, in line with their own views, expectations and plans. It is tailored to the local context
and directly addresses the needs of communities. Therefore, the community must be involved
throughout the development process from participating in deciding what is needed, how they
want to achieve it, how they will implement it, to beneﬁting from the results of achieving it.
Thus, and in the spirit of the bottom up approach to development, it is crucial that the project
priorities at the local level be integrated with the overall planning at the county level. If this is
lacking, then such kind of priorities remain nothing other than a consolidated shopping list of
local need and wants with very little evidence of strategic planning. Further, it must also be
appreciated that WDF’s wherever they are set up, are meant to compliment county planning
and not to overlap or replace county planning which if otherwise not considered may potentially
undermine, marginalize or duplicate the role of county governments in development planning.
We must be careful to state that WDF is not a replacement for county planning and within its
implementation, we must also not come up with a system that inordinately becomes expensive,
unnecessary and burdensome to the county government.
Additionally, even though the projects that are implemented under the WDF are small in stature
or nature, WDF should not be expended on a myriad of small, diverse projects that are largely
of no long-term impact to the county development needs. This is the danger of a fragmented
approach to development planning wherein projects of very little utility to the advancement of
the county development needs are implemented by their droves.
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Consequently, these identiﬁed priorities must be aggregated and incorporated into the county
plans in such manner that ultimately ensures that county planning espouses local needs and
priorities. Also, considering the size of the WDF and the small-time nature of the projects that
it seeks to implement, it is of utmost importance that the following considerations are borne in
mind when undertaking both project planning and implementation. It is useful that;
The projects under WDF to be implemented and concluded within the given
particular ﬁnancial year that they have been planned for.
Ensuring that the funds that are allocated for these projects as under the budget
are not in any way diverted or allocated to other projects. This also serves the
purpose of minimizing or altogether eradicating the instances of incomplete or
stalled projects due to funds limitations.
Taking the foregoing into account, it therefore means that WDF must be preceded by a good
measure of integrated local (ward level) and county planning measures. In this regard, county
governments as part of making ﬁnancing the WDF initiatives must also consider the following
objectives and purposes into considerations as they undertake planning.
i.

Provide a simple but integrated framework for integration of these local level priority
projects into annual county development plans and to the extent that it is feasible, into
the County Integrated Development Plans.

ii. Provide appropriate linkage and harmony between county development planning, local
priorities and the county budgeting process including the aspect of project ﬁnancing
that comes with it. This is to ensure requisite funding for these projects as anticipated
under the planning initiative.
iii. Provide for the development of a Monitoring and Evaluation strategy for purposes of
implementation/actualization follow ups especially within the ﬁnancial year. It is useful
if such an initiative is preceded by a work plan that to the extent possible, captures the
project implementation cycle.
iv. Though it may be a controversial matter, to the extent that the local circumstances
warrant, it may be both practical and of value for the counties to undertake broadbased linkages between projects that are crosscutting in nature when looked at from
the perspective of two or more wards. This is because;
a. Some of these projects may not be conﬁned and implemented wholly within the
geographical conﬁnes of a select ward but may be across wards. This is a possibility
that the counties ought not to run away from and as such there should be room
for its incorporation into development planning processes and frameworks.
b. It may also be a tool that is available for purposes of being able to limit possible
instances of project duplication by intending to undertake programs within the
ward that are already being undertaken within the larger county development
planning processes.
v. Provide for a communication and feedback strategy especially to the members of the
public who are the key stakeholders within the service delivery prism.
It is also essential to place a funding cap on the WDF as a way of ensuring that it does not increase
exponentially to the point of undermining related albeit signiﬁcant development concerns of the
county. Also, it is viewed that funding caps are instrumental in curbing the possible orientation of
the funds towards funding political patronage. We must also be cautious to the extent that we do
not assign insigniﬁcant amounts to WDF to the extent that the amounts become quite small and
consequently being insigniﬁcant to deliver on substantial development projects.
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Just like its predecessor the CDF, it is also vital that the WDF is based on a redistribution or
equalization formula for fund allocation amongst the wards that at a minimum, considers
population and poverty rates, inter alia. This would result in a more horizontally balanced
distribution of the funds in the sense that it appreciates and considers the disparities that exist
between the wards and in some cases in a very profound manner. It may also be useful to set aside
a portion of the WDF to cover the operation/recurrent costs associated with its administration so
that the full impact of the project’s costs is internalized at the local level.
The guidelines of the Oﬃce of the Controller of Budget (OCOB) (No.26 of 2014) have helped
the counties to establish the Fund while adhering to established laws. Basically, these guidelines
spoke to the following issues:
The County Executive shall formulate the Bill or Regulations to operationalize and
administrate the Ward Development Fund.
The Ward Development Fund shall only come into operation upon approval of the Bill or
Regulations by the County Assembly.
Only the County Executive shall manage the Fund and Implement projects and
programmes ﬁnanced by the Fund. In the principle of separation of powers, MCAs shall
not take part in this function.
Public participation is critical. County residents should identify priority projects that the
Ward Development Fund should ﬁnance.
The MCAs shall monitor and play oversight on the appropriation of the Fund and the
implementation of projects ﬁnanced by the Fund. They shall also mobilize residents to
identify priority projects for the Fund to ﬁnance.
Although the MCA’s retain decision-making power in terms of being able to mobilize and prioritize
projects at the ward level, project implementation and fund management remain outside of their
control. This is in line with the doctrine of separation of powers. Consequently, a proper WDF law
should:
Stipulate clear guidelines for fund management.
Be very speciﬁc on the allocation and usage of funds that it designates for expenditure
at ward level.
Be very clear on the roles of both the executive and the legislature in project identiﬁcation
and implementation as a way of thwarting any breaches of the principle of separation
of powers.
Stipulate a very clear ﬁnancial reporting framework within it for purposes of both
ﬁnancial and public accountability.
Provide for Public Participation.
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Table 10: Matrix Audit of the Ward Fund Act
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Table 10: Matrix Audit of the Ward Fund Act(Cont’d)
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Public Audit Act 2015
Generally, this Act establishes the Oﬃce of the Auditor General which oﬃce comprises the Auditor
General as its statutory head and all other staﬀ appointed by the Auditor-General. In tandem with article
229 of the Constitution, the Act provides for the manner in which the Auditor- General audits and reports
on the accounts of any entity that is funded from public funds at both levels of government.
On this law and for purposes of the legal audit, we were guided by the High Court decision in Petition
No. 288 of 201620 which declared the controversial amendments to the Public Audit Act (2015), as
unconstitutional. The amendments largely undermined the functional independence of the oﬃce of
the Auditor General. Consequently, and based on the court’s declaration of the said amendments as
unconstitutional, it was therefore not worthwhile discussing the same for they have no force in law.

Public Procurement and Disposal Act, 2015
Basically, this is an ACT of Parliament aimed at giving eﬀect to article 227 of the Constitution to provide
procedures for eﬃcient public procurement and assets disposal by public entities at both the national and
county level. Essentially, the Act was passed for purposes of implementing and giving greater prominence
and clarity to article 227 of the Constitution. It must also be borne in mind that the current Act is largely a
framework legislation, and therefore, quite a lot of its implementation is left to regulations for purposes
of giving it greater eﬀect. Unfortunately, to date, the much-needed regulations as mentioned above,
are yet to be enacted into law hence the reliance on 2005 regulations that do not largely comport with
the new constitutional and legislative order occasioned by the promulgation of the 2010 Constitution.
This is highly unprocedural and thus ought to be remedied at the earliest. The national treasury ought to
ensure that the regulations are laid before Parliament and passed for purposes of better management
of Procurement and Assets Disposal at the public level.

20 High Court of Kenya (Milimani) – Transparency International vs The Attorney General and Two others (Interested
Parties).
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Article 203 on National Interest (for purposes of National Revenue sharing)
The term national interest in article 203(1) refers to a set of policies, goals, priorities, and resultant
programs which have ﬁscal implications and which beneﬁt the country as a whole.
The list of the National Interest policies and priorities that the country undertakes over a
period of time ought to be agreed upon through a consultative process (preferably through an
intergovernmental process) that includes the county governments since these programs have
implications on the funding of the functions of the county governments. Such a process
These national interest policies and priorities once agreed should clearly be set out either in
the National development plan Or the Medium-Term Expenditure Framework or such other
document that clearly outlines these policy priorities and the timelines for their implementation.
The level of funding necessary to accomplish those “national interest” policies and priorities
should be determined through the process outlined in the Public Finance Management Act which
involves the Intergovernmental Budget and Economic Council.
In summary, the possible criteria for the evaluation of National Interest may include;
Projects/Programs that are critical to achievements of country’s economic development
objectives
Projects/Programs that potentially have a signiﬁcant impact of social well-being of
citizens.
Anchored in the Vision 2030 and the Medium-Term Plans.
Have signiﬁcant resource investment requirements
Are in line with the Fiscal Responsibility Principles under the law.

Public Debt and other Obligations
What are our debt obligations and how does the same impact on resources to be shared? The
Constitution under article 214 (2) deﬁnes Public Debt to mean all ﬁnancial obligations attendant to
loans raised or guaranteed and securities issued or guaranteed by the national government. Loan
repayments are also an obligation that cannot be overlooked and from a Public debt perspective,
these loans are both domestic and external, create a national obligation and relate to borrowings
done by both the National and County Governments. Provisions for debt repayment must be
made in the National Budget including the debts that have been guaranteed by the national
government for and on behalf of the county governments. The level of public debt has direct
implications on revenue allocation to the county governments and on the borrowing component,
out of the total debt ceiling, available to the county governments.

Other obligations
National obligations refer to those obligations that the National government may have and
which aﬀect the entire country. Excluded from this criterion are those obligations that arise
as part of the National government’s functions. The obligations that are outside the National
government functions would include for example the funding of the cost of shared institutions
including the Judiciary, Parliament, constitutional commissions, and the cost of other national
obligations, which do not directly relate to the functions under Schedule IV including expenditure
on pensions. In line with this, it would be prudent for full disclosure of these other obligations by
the national treasury.
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The needs of National Government
There is Need for an objective Criterion for determining these needs of the national government
and related costs of implementation. This mainly stems from the responsibilities and functions
that are assigned the national government under the fourth schedule. The distinction between
National Government Obligations and National Interest may at times be blurred in the sense that
the national government may run functions, which are largely national in nature. The Constitution
requires that the needs of the national government be determined through” objective criteria”;
this phrase is intended to avoid the national government or indeed the County governments
being the judge of the expenditure needed to ﬁnance their functions meaning that each level of
government must exercise prudence in ﬁnancing its functions and its developmental needs for
purposes of revenue sharing under the Constitution. The CRA and other transitional management
institutions are vital institutions that ought to be consulted as part of realizing this requirement
under the Constitution.

The ability of Counties to perform Functions allocated to them
The schedule equally lays out the functions of the county governments to the extent that they
are entrusted with the task of service delivery and adequate resources ought to be provided
for purposes of ﬁnancing those functions. Therefore, even as National Interest activities are
identiﬁed and agreed on, it is important that thee counties are not starved of resources that are
critical to their proper functioning including service delivery.

Flexibility in response to Emergencies
The Constitution allocates to both National and County government the function of disaster
management, which incorporates the management of emergencies at a national or county level
and to this end, there is the expectation that both levels of government shall set aside funds to
deal with emergencies that arise within their enclaves.

Weighting Criteria
The Constitution does not deﬁne how the criteria in Article 203(1) are to be weighted against each
other, though it is vital that each of the criteria must be balanced against others noting however
that there are some like public debt and other national obligations that require mandatory
funding. But care must however be taken to ensure that even the mandatory obligations do not
prejudice only one level of government but consider the other criteria.

County Planning
At the core of the development initiatives pursued by the county governments, lies planning and
budgeting. It cannot therefore be gainsaid that proper planning and budgeting is an instrumental
exercise that goes to the core of the abilities of the county governments to deliver on their
respective functions and responsibilities including service delivery.
Currently, the County Government Act and the PFMA provide for a robust legal framework
that deﬁnes the entails of planning and budgeting at the county level. Speciﬁcally, the County
Government Act demands that public funds not to be spent outside of a planning framework.
It also provides for the formulation of several plans that ultimately impact the budget process.
Some of the plans that are provided for and governed by the County Government Act include the
County Integrated Development Plan and the 10 years sector plans.
On the other hand, the PFMA in furtherance of the provision of article 220(2) of the Constitution
also calls for the formulation of Annual Development Plans as part of the county budget process.
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The speciﬁc plans that the law addresses itself are as follows:
Guidelines on ten-year Sector Plans (SPs) and ﬁve-year County Integrated Development
Plans (CIDPs);
The SPs and CIDPs;
The Medium-Term Expenditure Framework (MTEF) sector reports;
The MTEF related documents including the Budget Preparation Circular (BPC), Annual
Development Plan (ADP), County Budget Review and Outlook Paper (CBROP), the Fiscal
Strategy Paper (FSP) and the Programme Based Estimates (PBEs)
The Appropriation Act;
The Finance Act;
The relevant revenue laws; and
Regulations and circulars.
The foregoing notwithstanding, there are still diﬃculties that are still being experienced at the
county level within the aegis of planning. These diﬃculties and experiences are as discussed
below:

Gaps in the overall Planning Framework
Generally, the CGA and the PFMA provide guidance on planning, budgeting and budget execution
at the county government level. The overall legal framework has the following gaps.
First, while the CGA provides for a process ﬂow for county planning; there is no requirement of
such planning to ﬂow from the Vision 2030 or the national development blue print in force at
a given time for that matter. This requirement is necessary with regard to the ﬂow of the PEM
cycle. It should be recalled that the Vision 2030 deﬁnes the development priorities for Kenya and
it would therefore remain important that the planning framework in the county governments
must clearly address those priorities and with regard to the Fourth Schedule of the Constitution.
Under the Political Pillar of the Vision, it was already envisioned (pre 2010) that Kenya would
adopt a democratic decentralisation process with substantial devolution in policy making, public
resource management and revenue sharing through devolved funds. So, it remains inevitable for
the CGA to address planning at the county governments from the Visions 2030 priorities.
Secondly, the PFMA requires county governments to develop ADPs on annual basis. Seemingly,
this then becomes the start of the MTEF process for county governments. During the ﬁrst ﬁve years
of devolution, county governments initiated their MTEF process from the ADP. This approach did
not fully address the PEM cycle required linkages. The PFMA does not provide for establishment
of Sector Working Groups (SWGs) as basis of guiding the sector approach to MTEF. However,
regulation 30 of the Public Finance Management (County Governments) Regulations, 2015
(PFMCGR), provide that SWGs should submit sector reports to the county treasury in January.
Not having SWGs in place and emphasis of a sector approach to the MTEF process yet another
gap that has resulted in poor linkages between planning and budgeting. The MTEF sector reports
ought to be done latest in September of the N year followed by the ADP, CBROP, FSP and PBEs.
Thirdly, as regards budget execution, section 17 (6) of the PFMA provides for quarterly
disbursement of resources to county governments in the spirit of Article 219 of the Constitution
that requires timely funding of devolved functions. Regulation 43 PFMCGR acknowledges that
cash requirements have to be made on quarterly basis in that regard. This however is not the
practice and ﬂow of resources funding devolved functions is extremely constrained and subjected
to many other conditions that actually negate Article 219 of the Constitution. This has further
resulted in challenges in budget execution leading to pending bills and stalled projects.

REPORT ON THE AUDIT OF NATIONAL AND COUNTY LEGISLATION AND POLICY

| 151

Guidelines on Sector Plans and County Integrated Development Plans
Under the Political Pillar of the Vision, it was already envisioned (pre 2010) that Kenya would
adopt a democratic decentralisation process with substantial devolution in policy making, public
resource management and revenue sharing through devolved funds. It was envisaged in the
Second Medium Term Plan (MTP II) that county governments would play a pivotal role in planning
and implementation of projects and programmes of that MTP and the Vision 2030 through the
preparation and implementation of SPs and CIDPs.
The National Government through the Ministry of Devolution and Planning (MoDP) would then
develop guidelines for county governments to develop the SPs and CIDPs. However, no guidelines
were developed to guide county governments in preparation of SPs as was for the CIDPs.
Upon review of the CIDP guidelines the following gaps and deﬁciencies were noted with regard
to overall compliance and conformity with the Constitution and accompanying legal framework:
The guidelines were prepared with regard to the provisions of the Constitution and the
CGA. However, there was no deliberate provision in the guidelines how the format of
the CIDPs would respond to the Vision’s Foundations of National Transformation and
the three Pillars: Economic, Social and Political. Mere mention of Vision 2030 does not
amount to responding to the economic blue print.
The guidelines provided for a lengthy approach to contents of the CIDPs that resulted in
bulky documents that were not largely followed during the ﬁrst ﬁve years of devolution.
The resultant documents were nor readable and information would not ﬂow in line with
what was envisaged in Vision 2030.

The Medium Term Expenditure Framework
Review of the county PFM policies and legislations revealed that county governments prepare the
perquisite documents to guide the MTEF from the BPCs, ADPs, CBROPs, FSPs and PBEs. At each of
MTEF stages policy documents are generated for onward approval by the respective executives
and assemblies. Evidently, the MTEF processes are undergone for compliance purposes without
regard to the required PEM linkages. As pointed out earlier, the PFMA does provide deliberately
for an MTEF sector approach despite the passing mention in the PFMCGR. Emphasis remains
necessary to have a sector MTEF approach beginning with MTEF sector reports that form basis
of the subsequent MTEF process. The general gap in the MTEF policy documents is that they are
not linked and the ultimate PBEs do are not build on the basis of the MTEF processes.

Budget Implementation Laws
In order to implement the budget, the appropriations law must be legislated. The audit revealed
that county governments have the Appropriations Acts enacted to implement the respective
budgets accordingly.
Another law that gives eﬀect to the budget is the Finance Act. At this stage the audit revealed
two main gaps: the content and applicability of the Finance Acts. The Finance Act is annual
ﬁscal law that determines multiple provisions regarding the own sources of revenue the county
government expects to collect in a ﬁscal year. The law principally provides for amendments of
rates on existing revenue laws. Therefore, county governments are expected to have in place
revenue laws prior to Finance Acts. The audit revealed that some county governments prepare
Finance Acts yet they do not have in place revenue laws; yet other county governments refer to
the revenue laws as Finance Acts. It was also noted that some county governments amended
previous Finance Acts using current Finance Acts.
Article 209 (3) of the Constitution provides that a county may impose of property taxes,
entertainment taxes and any other tax that may be authorised by an Act of Parliament. They also
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impose charges on the services they provide. To give eﬀect to this, county governments have
passed various laws in that regard that form basis of annual Finance Acts.

Making County Planning more Eﬀective
The following issues should be addressed as identiﬁed during the audit of county legislations and
policies:
Despite the fact that the guidelines recognise that the Vision 2030 should be implemented
through MTPs at the National Government and CIDPs at the County Government levels,
there is no deliberate direction to have the CIDPs ﬂow in the same format as MTPs with
regard to addressing the Vision 2030 Foundations of National Transformation and its
three Pillars; Economic; Social and Political.
The CGA does not make deliberate reference to Vision 2030 as the starting point for
planning by the county governments.
The PFMA does not provide for sector approach to the MTEF process such that the
MTEF sector reports would then form basis of the subsequent processes of preparing
the ADPs, CBROPs, FSPs and PBEs.
Some county governments have not appreciated that they need to legislate revenue
laws prior as basis of annual Finance Acts.
The implementation of the PFMA with regard to Section 17 (6) and the subsequent
provisions in the County Allocation of Revenue Acts (CARAs) in that regard should not
be optional in view of Article 219 of the Constitution.
Guidelines for SPs and CIDPs should be revised and subjected to peer review in bid
to aﬀord county governments clear planning frameworks that address the Nation’s
development blue print
Necessary amendments to the CGA and PFMA should be initiated to allow linkages
between the planning and expenditure frameworks.
There is need to sensitise county governments to develop revenue laws pursuant to
Article 209 of the Constitution and those laws will form basis of what Finance Acts
ought to be.
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4

AGRICULTURE

4.1 Introduction

A

griculture is the largest contributor to Kenya’s Gross Domestic Product (GDP). According
to the 2017 Economic Survey, the Agriculture sector (comprising Agriculture, livestock,
ﬁsheries, and the blue economy) contributed 31.3 percent of GDP in 2016, and has
maintained an average of 27 percent through the years.21 A vast majority of Kenya’s population
(over 50 percent) are based in rural areas across the country and rely on subsistence Agriculture
to support their livelihoods, making the sector critical to Kenya’s overall socio-economic progress.

The new constitution and the devolved system of government signiﬁcantly aﬀect the agricultural
sector. The Constitution of Kenya 2010 allocated a number of functions that were initially
performed by the National Government Departments, Ministries and Agencies, to the county
governments. Indeed, the Agriculture is one of the few sectors (along sectors such as Health)
that are most signiﬁcantly impacted by the devolved system of government. Matters/ areas of
policy/law that touch on Agriculture that were aﬀected by the current constitutional include:
Land use and natural resource management
The legal and policy framework for the wider agricultural sector;
Governance and the implementation framework as well as critical agricultural
institutions;
Improvement of delivery of agricultural services and research;
Increasing of productivity and production and promoting commercialization
particularly for crops;
Market access and trade; and
Participation by the private sector and non-state actors, in adherence to the public
participation principle, in virtually all aspects of agricultural development.
In each of the areas above, both levels of government have varied roles, as elaborated by the
Fourth Schedule to the Constitution. The Fourth Schedule contains a list of functions allocated to
the National Government and the County governments.22 The Transition Authority elaborated on
the functional areas that belong to the two levels of government via a gazette notice in August
2013,24 the summary of which is provided below.

21 National Treasury ‘Agriculture, Rural and Urban Development (ARUD) Sector Report’ (January 2018)
22 Parts I and II

154 | R E P O R T O N T H E A U D I T O F N A T I O N A L A N D C O U N T Y L E G I S L A T I O N A N D P O L I C Y



Table 11: Functional areas and powers in the Agricultural Sector
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Table 11: Functional areas and powers in the Agricultural Sector (Cont’d)
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4.2 Agriculture Sector Legislation
Prior to the passage of the Constitution in 2010, the government, through the then Ministry of
Agriculture, engaged in an ambitious project of consolidating the 131 pieces of legislation that
governed the Sector. The project was conceptualized in order to bring policy and legislative order
and in particular remove contradictions and obsolete laws. The key output the amalgamation of
all the pieces of legislations into four laws. The laws are now in place namely: The Agriculture,
Livestock and Food Authority Act, 2013 (ALFA), Livestock and Fisheries, Act 2013, Crops Act 2013,
and the Agricultural Research Act 2013.
While a number of sector laws were repealed,not all laws were consolidated in the four laws
that were passed shortly before the entry of county governments. As a result, we have pre-2010
laws (most of the laws being much older) and laws that were passed after 2010. However, the
main laws governing the Agriculture sector were passed without substantial input from county
governments.
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Furthermore, after the passing of the Constitution, a presidential taskforce was put in place
to review the place and status of parastatals (including agricultural sector institutions). The
Presidential Taskforce Report on Parastatal Reforms completed its work in October 2013.23
While the report has not been implemented, its contents and recommendations have a bearing
on policy and legislative reforms in the Agriculture sector. Indeed, the report made speciﬁc
recommendations for the agriculture sector institutions and this will be discussed.
The following list of Acts of Parliament touch on the provision of agricultural services in one way
or another. The list is inclusive and not exhaustive. It includes Acts of Parliament enacted before
and after the promulgation of the Constitution in 2010. They include the following:
i.

Agricultural Development Corporation (Cap. 444)

ii.

Agricultural Finance Corporation (Cap. 323)

iii.

Agricultural Produce Marketing Act

iv.

Agriculture Act

v.

Agriculture, and Food Authority (AFFA) Act 2013,

vi.

Animal Diseases (Cap. 364)

vii.

Animal Technicians (No. 10 Of 2010)

viii.

Biosafety (No. 2 of 2009)

ix.

Branding of Stock (Cap. 357)

x.

Bukura Agricultural College (No. 5 Of 1999)

xi.

Cattle Cleansing (Cap. 358)

xii.

Canning of Crops Act (Cap 328)

xiii.

Cereals and Sugar Finance Corporation Act, Cap 329

xiv.

Climate Change (No. 11 Of 2016)

xv.

Community Land Act

xvi.

Co-Operative Societies (Cap. 490)

xvii. Crop Production And Livestock (Cap. 321)
xviii. Dairy Industry (Cap. 336)
xix.

Ewaso Ng’iro North River Basin Development Authority (Cap. 448)

xx.

Ewaso Ng’iro South River Basin Development Authority (Cap. 447)

xxi.

Fertilizers And Animal Foodstuﬀs (Cap. 345)

xxii. Fisheries Management And Development(No. 35 Of 2016)
xxiii. Forest Conservation And Management(No. 34 Of 2016)
xxiv. Forests (No. 7 Of 2005)
xxv. Hide, Skin And Leather Trade (Cap. 359)
xxvi. Irrigation (Cap. 347)
xxvii. Kenya Meat Commission (Cap. 363)
xxviii. Kenya Plant Health Inspectorate Service (No. 54 Of 2012)
xxix. Kerio Valley Development Authority (Cap. 441)
xxx. Lake Basin Development Authority (Cap. 442)
xxxi. Land Act
23 Republic of Kenya, Executive Oﬃce of the President, ‘Report of the Presidential Taskforce on Parastatal Reform’
(October 2013).
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xxxii. Land Registration Act
xxxiii. Meat Control (Cap. 356)
xxxiv. National Cereals And Produce Board (Cap. 338)
xxxv.

National Drought Management Authority (No. 4 Of 2016)

xxxvi. Pest Control Products (Cap. 346)
xxxvii. Physical Planning Act
xxxviii. Plant Protection (Cap. 324)
xxxix. Price Control (Essential Goods) (No. 26 Of 2011)
xl.

Protection of Traditional Knowledge And Cultural Expressions(No. 33 Of 2016)

xli.

Pyrethrum (No. 22 Of 2013)

xlii.

Rating (Cap. 267)

xliii.

Sacco Societies (No. 14 Of 2008)

xliv.

Seeds And Plant Varieties (Cap. 326)

xlv.

Stock And Produce Theft (Cap. 355)

xlvi.

Sugar (No. 10 Of 2001)

xlvii.

Suppression of Noxious Weeds Act (Cap. 325

xlviii.

Tana And Athi Rivers Development Authority (Cap. 443)

xlix.

The Crops Act 2013

l.

The Kenya Agricultural And Livestock Research Act 2013

li.

Timber (Cap. 386)

lii.

Tobacco Control (No. 4 Of 2007)

liii.

Uplands Bacon Factory (Cap. 362)

liv.

Wildlife Conservation And Management (No. 47 Of 2013)

However, some of these Acts of Parliament have been repealed. The following Acts of Parliament
have been repealed by the Crops Act.
a)

Agricultural Produce (Export) Act (Cap. 319);

b)

Agricultural Produce Marketing Act (Cap. 320);

c)

Canning Crops Act (Cap. 328);

d)

Cereals and Sugar Finance Corporation (Cap. 329);

e)

Coconut Industry Act (Cap. 331);

f)

Coconut Preservation Act (Cap. 332);

g)

Coﬀee Act (No. 9 of 2001); and

h)

Cotton Act (Cap. 335);

i)

Crop Production and Livestock Act (Cap. 321);

j)

Pyrethrum Act (Cap. 340);

k)

Sisal Industry Act (Cap. 341);

l)

Sugar Act (No. 10 of 2001).

m)

Tea Act (Cap. 343);

The Fisheries Management Act has repealed the following Acts of Parliament:
a)

The Fisheries Act, Cap. 378;

b)

The Trout Ordinance, Cap. 380;

c)

The Fisheries Protection Act, Cap. 379
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The Agriculture, and Food Authority (AFFA) Act 201 has repealed the following Acts of Parliament:
a)

Agriculture Act (Cap. 318);

b)

Suppression of Noxious Weeds Act (Cap. 325);

c)

Grass Fires Act (Cap. 327).

Other repealed Acts of Parliament include the following:
i.

Canning of Crops Act (Cap 328)

ii.

Cereals and Sugar Finance Corporation Act, Cap 329

iii.

Coconut Industry Act (Cap 331)

iv.

Coconut Preservation Act (Cap 332)

v.

Development and Use of Land Act (Cap 303)

vi.

Factories Act (Cap 514)

vii.

Lakes and Rivers Act (Cap 409)

viii.

Water Act.

In that regard, the audit will limit itself to those Acts of Parliament that aﬀect agriculture and
have not yet been repealed by any other subsequent Act of Parliament. These Acts of Parliament
are the following:

Categories:
4.2.1 Pre-2010 legislation
As mentioned earlier, there are a number of laws that pre-date the current Constitution. The
Agricultural Development Corporation Act, Cap. 444 was enacted back in 1965 and it established
the ADC Corporation whose functions are listed under section 12 of the Act. The functions of the
ADC include:
(a)

Promotion of the production of Kenya’s essential agricultural inputs and this may
include: seeds and pedigree and high grade livestock including, hybrid seed maize,
cereal seed, potato seed, pasture seed, vegetable seed, pedigree and high grade cattle,
sheep, goats, pigs, poultry and bees;

(b)

Developing agricultural production in speciﬁc areas or speciﬁc ﬁelds of production; and

(c)

Participation in activities in agricultural production which are related to the primary and
secondary functions of the Corporation and which in the view of the Corporation are
commercially viable.

These responsibilities are vested exclusively in the national government with the minister in
charge of Agriculture exercising most powers. For instance, under section 12 (3), the national
ministers of agriculture and ﬁnance can decide to expand the operational areas of the ADC.
Looking at the distribution of functions between the two levels under the Fourth Schedule,
the bulk of functions performed by the ADC belong to county governments. The fact that this
Act predates the Constitution by many years means that the county government functions and
powers have not been factored in the design and operations of the ADC.24 Accordingly, there is a
need for a fundamental revision of this law (and the restructuring of the ADC) to reﬂect the new
constitutional structures for devolved government.
The Constitution does provide that pre-2010 laws can be re-interpreted to accord with the
Constitution. However, there is a need for a comprehensive review of this in order to provide

24

See section 5 of the Act on incorporation and composition of the ADC.

160 | R E P O R T O N T H E A U D I T O F N A T I O N A L A N D C O U N T Y L E G I S L A T I O N A N D P O L I C Y

speciﬁc clarity on the place and role of counties in the mandate of the ADC. Given that both
levels of government have substantial roles in the agriculture sector, it is important that the
representation of both levels of government is reﬂected in the structures and operations of the
ADC. This, in itself requires a comprehensive review of the current legislation. The same (national
and county collaboration) should also be reﬂected in the ﬁnancing of the ADC.
The Agricultural Finance Corporation Act, cap. 323 laws of Kenya provides for the establishment
of the AFC to assist in the development of agricultureand agricultural industries by making loans
to farmers, co-operative societies, incorporated group representatives, private companies,
public bodies, local authorities and other persons engaging in agriculture or agricultural
industries. This is also one of the older laws that requires restructuring and realignment with the
Constitution.
In the 2013 Parastatals Reform report, the taskforce recommended that the Agricultural Finance
Corporation should, alongside other public ﬁnancing institutions,25 be merged to create a multisector ﬁnancial and lending institution.26 The main concern for recommending the merger in the
report was to ensure that ﬁnancing of planning is considered holistically in view of the Vision 2030
priorities.27 However, in addition to Vision 2030 focus, there is a need to consider and ensure
that the functions performed by the AFC, which aﬀect counties have a county representation.
Accordingly, representation of counties in structures of representation is important. Indeed,
a re-thinking of the AFC objectives is required as the bulk of AFC functions (subsidies, sector
development through ﬁnancing, etc.) are functions that fall squarely within the counties’
mandate. Thus, the recommendations of the Parastatals have to be re-examined in the context
of county functions. Of course, the National Government plays an important role in agriculture
(national) policy, national infrastructure, supervision, etc. however, this does not justify the
continuance of pre-2010 processes and institutions. The structures and operations of the AFC
should incorporate the constitutional provisions on the role of counties in sector functioning.
The Animal Diseases Act (1965) is one of the older laws dealing with animal health; functions that
are allocated to counties under the Fourth Schedule.28 Animal health belong to counties belong
to the counties (except the regulation of veterinaries). The Act was passed before the counties
came into place and therefore does not recognize the county level of government in its entirety.
The Branding of Stock Act (cap. 357) vests the Ministry with the main duty of branding of animals
and also vests the former local authorities with a role of maintenance of brands within their
areas of jurisdiction. These functions have all been vested in the county governments and the Act
should be re-aligned with the Constitution to ensure that national policy aspects are vested in the
national government and the execution of branding, where relevant is left to county government
departments dealing with animal husbandry. Furthermore, the Cattle Cleansing Act (cap. 358),
which is concerned with the cleansing of animals infected with parasites such as ticks and other
animal disease causing parasites, is also obsolete. It vests the function in the defunct Provincial
Agricultural Board. The Act should be repealed and implementation of this function left to county
governments with the national level retaining the national policy-making arena.
Among the older laws, there are pieces of legislation that establish various institutions whose
functions are still relevant but also cut across the two levels of government. In many of the
25 Kenya Industrial Estates (KIE), Industrial and Commercial Development Corporation (ICDC), Tourism and Finance
Corporation (TFC).
26 Parastatal Reform Report (2013) 94-95.
27 As above.
28 Section 1 of Part II of the Fourth Schedule provides that the following functions, others inclusive, shall be functions
of the county level of government. That is: crop and animal husbandry, livestock sale yards, county abattoirs, plant
and animal disease control; and ﬁsheries.
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institutions, the role of the national level is that of a broad policy-making role. For instance, the
national government function of “national economic policy and planning” is broad enough to be
reﬂected in these institutions. Accordingly, while some of the older laws should be completely
repealed to pave way for new laws, this category of laws should not be completely repealed but
institutions established under those laws should be reformed to include the county role.
The Dairy Industry Act (cap. 336), for instance, establishes the Dairy Board to ensure eﬃcient
production, marketing, distribution and supply of dairy produce, having regard to the various
types of dairy produce required by diﬀerent classes of consumers, improving the quality of dairy
produce, securing reasonable and stable prices to producers of dairy produce, promoting market
research in relation to dairy produce, among other roles. Since the Board plays a crosscutting role,
the law should be revised to reﬂect the substantive role that both levels of government play in
the mandate of the Board. The Hides, Skins and Leather Trade Act (cap 359) also regulates trade
in the leather industry. There are national policy aspects and county aspects, where counties have
the broad role of “animal husbandry” which includes regulation of trade in animal products, such
as skins and leather. The Act should be amended to ensure the role and place of the two levels of
government is reﬂected. In its current status, the content of the Act violates the institutional and
functional integrity of the county level of government.
The Kenya Meat Commission Act, cap 363 establishes a commission, under the national
government, to purchase cattle and small stock, and to acquire, establish and operate abattoirs,
meat works, cold storage concerns and refrigerating works for the purpose of slaughtering cattle
and small stock, processing by-products, preparing hides and chilling, freezing, canning and
storing beef, mutton, poultry and other meat foods for export or for consumption within Kenya,
and to confer certain exclusive rights upon the Commission.
The functions of the Kenya Meat Commission, as listed in the short title and under section 9 of
the Kenya Meat Commission Act are similar to those provided to the county level of government
under the Fourth Schedule of the Constitution. These include the function of “animal husbandry”
and the construction of “abattoirs” which are part and parcel of the agriculture function. Being
an old law, it does not recognize the role of county governments. Some of the functions that
the Commission carries out are functions under “agriculture” as apportioned to the county level
of government under Part II of the Fourth Schedule. The law requires fundamental revisions in
order to ensure that some of the components of the functions that belong to counties are left to
county laws and policies while providing for joint processes in areas of concurrency between the
two levels of government.
The Animal Technicians Act, No. 10 of 2010 provides for the training, registration and licensing of
animal technicians, and the regulation of the standards and practice of the profession of animal
technicians. The Act generally provides for professional regulation, which is a function that falls
under the national government (section 7(b) of Part II of the Fourth Schedule).
The National Cereals and Produce Board Act, cap. 338 provides for the regulation of the
controlling of the collection, movement, storage, sale, purchase, transportation, marketing,
processing, distribution, importation, exportation, disposal and supply of maize, wheat and
scheduled agricultural produce. The NCPB, which is established under the Act is expected to
regulate and oversee trade in cereals and ensure consumer requirements are met. The NCPB
also has a role to advise the minister on cereal production. Counties have the function of “crop
husbandry” under the Fourth Schedule and this involves production of maize, wheat and other
scheduled crops, the processing and collection of these crops that fall within the deﬁnition of
crop husbandry. Therefore, the NCPB Act is one of those laws that require fundamental revisions
to ensure that the role of counties is recognised and incorporated in the provisions of the law.
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The Pest Control Products Act, cap. 346 sought to regulate the importation, exportation,
manufacture, distribution and use of products used for the control of pests and of the organic
function of plants and animals and for any other connected purposes. As a result, the contents
of the Act cut across the two levels of government: “international trade” and the national
government regulation of the use of products used for the control of pests. The county
governments have a role of “plant and animal disease control” and pest control is a component is
a component of plant and animal disease control function. The Act should be revised to recognise
the role of counties in pest control and joint structures where the functions provided for under
the Act intersect.
A related law, the Plant Protection Act, cap. 324 provides for the prevention of the introduction
and spread of disease destructive to plants and vests the national ministers with powers to
regulate this function. The county government function of “plant and animal disease control” is
not recognised in the Act as this also belongs to the older (pre-2010) laws.
The Seeds and Plant Varieties Act, cap. 326 is is an Act of Parliament similar to the Protection
of Traditional Knowledge and Cultural Expressions Act (No. 33 of 2016) as it concerns itself with
intellectual property rights relating to seeds in as far genetic selection is concerned among
other things. It confers power to regulate transactions in seeds, including provision for the
testing and certiﬁcation of seeds; for the establishment of an index of names of plant varieties;
to empower the imposition of restriction on the introduction of new varieties; to control the
importation of seeds; to authorize measures to prevent injurious cross-pollination; to provide
for the grant of proprietary rights to persons breeding or discovering and developing new
varieties; to establish a national centre for plant genetic resources.
These have a bearing on the agriculture function of the county level of government. This is
because crop husbandry relies on the seeds and plant varieties allowed by law to be propagated
in farms. The function of regulating matters relating to intellectual property falls under the
national government as provided for under section 12 of Part I of the Fourth Schedule.
Therefore, the Act does not violate the functional and institutional integrity of the county level
of government because it concerns itself with intellectual property matters relating to seeds and
plant varieties; function of the national level of government.
A good example of realigning laws on areas of concurrence is the Fertilizers and Animal Foodstuﬀs
Act cap 345, which was amended to include the representation of counties in the Fertilizers and
Animal Foodstuﬀs Board. The functions of the board include: regulating fertilizers and animal
foodstuﬀs industry in Kenya including the production, manufacture, packaging, importation and
marketing of fertilizers and animal foodstuﬀs, and regulating the importation of raw materials for
the manufacture of animal foodstuﬀs, among other roles. The Board also promotes cooperation
among stakeholders and the inspecting of animal foodstuﬀ and safety assurance. Accordingly, it
is important that the body (which performs functions that cross national and county functions) is
overseen by both levels of government.
The Meat Control Act is an Act of Parliament that enables control to be exercised over meat and
meat products intended for human consumption, and over slaughterhouses and places where
such meat is processed. It also provides for import and export control over such meat and meat
products. The thrust of the Act is to provide policy regulation in the handling of meat meant
for human consumption domestically as well as export. While issues such as health policy and
international trade are mainly national government functions, it is inevitable that the two levels
have inter-penetrating roles, whether it is implementation or enforcement of standards or even
the actual provision of slaughterhouses and abattoirs. Therefore, the Act should also be revised
to provide for the place and role of the two levels of government.
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A related Act is the Biosafety Act (no 2 of 2009), which regulates research into, and minimising
the risks that may be posed by, genetically modiﬁed organisms and ensuring an adequate level
of protection for the safe transfer, handling and use of genetically modiﬁed organisms that may
have an adverse eﬀect on the health of the people and the environment. The Act is also meant to
establish a transparent, science-based and predictable process for reviewing and making decisions
on the transfer, handling and use of genetically modiﬁed organisms and related activities.
While the Act largely provides for national government processes, such as, approvals of
applications to introduce any genetically modiﬁed organism to the environment, these functions
can only be performed well by recognising the role that counties play in human health. The Act
should, thus, be amended to provide for representative structures for both levels and provide for
means through which county functions related to biosafety can be implemented in collaboration
with county governments.
Bukura Agricultural College Act(no. 5 of 1999) establishes Bukura Agricultural College for
purposes of providing, in collaboration with other institutions of higher learning, facilities for
education in agriculture and other ancillary subjects through the integration of teaching, research
and eﬀective application of extension services. The institution is meant to pursue research
and innovation in Agriculture and provide training and certiﬁcation in the area of agricultural
education. There are 28 Agricultural Training Centres (like Bukura) that are established across
the country.29 The pre-2010 Ministry of Agriculture established most of these institutions before
2010. There are seven others that were in the process of being established as at 2013. However,
it is only Bukura Agricultural College that is established via legislation. The Transition Authority
decided to transfer these institutions to counties via a gazette notice in 2013.
However, capacity development and higher education, which these institutions provide, is
a national government function. Accordingly, there is a need for an overarching national and
county legal framework that will not only bring all the institutions under one regulatory regime
but also provide for the respective responsibilities (especially in shared areas) for the two levels
of government.
This a number of other Acts of that establish regional development authorities and which seem
to impact on the operations of the Agriculture Sector. These Acts, which are six in number, are:
a. Kerio Valley Development Authority (KVDA) Act, Cap 441
b. Lake Basin Development Authority (LBDA) Act, Cap 442,
c. Tana River and Athi River Development Authority (TARDA) Act, Cap 443,
d. Ewaso Ngiro South River Basin Development Authority (ENSDA) Act, Cap 447
e. Ewaso Ngiro North River Basin Development Authority (ENNDA) Act, Cap 448
f. The Coast Development Authority (CDA) Act, Cap 449
Regional development Authorities carry out functions such as the implementation of irrigation
schemes, setting up of crop plantations as a means of lifting some regions out of poverty. Their
activities run into the depths of the functional integrity of county governments. As such, they
perform functions meant for county governments.
The reason that made it necessary for the creation of the Regional Development Authorities
was to enhance the co-ordination and planning in the management and utilization of natural

29 TA Gazette notice.
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resources that are not conﬁned to administrative boundaries but linked to drainage basins. The
subdivision of regions along geographical lines is signiﬁcant in terms of economic exploitation
of natural resources across administrative boundaries in that it removes politics from the
centre of economic development and thus allows for smooth planning and participation.30
Considering that such authorities perform their mandate in multiple counties, there is the need for
these regional development authorities to adopt and assume the make-up of governance under
the new constitutional dispensation. Speciﬁcally, the 47 county governments have entered into
arrangements, which create regional blocs that generally align with these Regional Development
Authorities (RDAs). The next step, therefore, is to identify functional and operational aspects of
these RDAs that can be subsumed or performed in collaboration with the coordinating entities
of the regional blocs of counties. This is necessary for two reasons. First, there are aspects of
functions that the RDAs perform that are either concurrent or county functions. Secondly, the
constitutional spirit of cooperation and collaboration should reﬂect in these institutions.

4.2.2 Post-2010 Legislation
As earlier mentioned, the government had commenced a process of reviewing Agricultural
sector legislation prior to the adoption of the new Constitution. This process led to the repeal
of the Agriculture Act, cap. 318. Among the laws that were the products of these reforms is the
Agriculture and Food Authority Act 2013. The Act establishes the Agriculture and Food Authority,
a body composed of national government representatives from the various ministries.31 While
section 4 seems to provide broad policy-making functions in the agriculture sector, which is the
mandate of the national government under the Constitution, section 22 of the same Act seems
to vest functions of county governments in the AFFA. The said section provides for “rules on
preservation, utilization and development of agricultural land.” Under Part I of the Fourth
Schedule, the national government is charged with the function of coming up with “agricultural
policy” whereas under section 1 of Part II of the Fourth Schedule, the county level of government
is granted the function of “agriculture” which includes: crop and animal husbandry, livestock sale
yards, county abattoirs, plant and animal disease control; and ﬁsheries.
In the case of Council of County Governors v Attorney General & 4 others [2015] eKLR, the court
stated that a function allocated to a county government “must encompass all elements of the
term” [143]. Thus, section 22 of the AFFA Act has to be revised to ensure that it does not infringe
on the functions of the counties. Speciﬁcally, all aspects of implementation of rules meant to
enhance crop husbandry should be a preserve of the county governments. Where there is a need
for concurrency, the Act should reﬂect this.
The AFFA is one of the Acts that was developed in the process of enactment of the new
Constitution. While it was enacted after the passing of the Constitution, counties did not
participate in the development of the legislation. The Act should be revised to provide for
county representation and functions assigned to counties in the Act should be moved to county
legislation and policies.
The Fisheries Management and Development Act, No. 35 of 2016 provides for the protection,
management, use and development of aquatic resources in a manner that is consistent with
ecologically sustainable development. The Act also seeks to uplift the living standards of the ﬁshing

30 Alice Karanja and Dr. L.S. Mulongo ‘Contribution of Regional Development Authorities in Rural Development in
Kenya: The Case of Kerio Valley Development Authority’ (2011) 3 International Journal of Current Research 178-179.
31 Section 5, membership is composed of ministries of agriculture, lands, cooperatives, the National Land Commission,
ministry of devolution, among other ministries
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communities and to introduce ﬁshing to traditionally non-ﬁshing communities and to enhance
food security. Speciﬁc goals of the Act are sustainable use of aquatic resources and enhancing
economic activities of ﬁshing. The Act establishes bodies to carry out various functions. These
include: the Kenya Fisheries Advisory Council which includes a representative of the Council of
Governors.
The Council’s mandate is to review and advise the national Government on policies in relation
to the co-ordination of ﬁsheries management in relation to the aquatic environment and
human dimensions and the allocation and access to ﬁsheries resources. Other functions include
intergovernmental agreements and arrangements related to ﬁsheries, research, education,
capacity development in ﬁsheries and the management of ﬁsheries resources, and management
plans and resources for the development of the ﬁsheries sector.
The Act also establishes the Kenya Fisheries Service whose main roles include: raising revenue
through levies, fees, and investments, undertaking the development of appropriate ﬁsheries
infrastructure, that relates to its mandate under this Act and the Constitution, and facilitating
investment in commercial ﬁsheries, in collaboration with relevant agencies, persons or bodies,
including Government departments. The Director-General of the Kenya Fisheries Service may,
in consultation with County governments and other appropriate agencies provide a national
framework of extension and training services, conduct research and surveys, and promote cooperation among ﬁshers. The Fisheries Service may also engage in ﬁsh marketing, ﬁsh stocking,
and alternative livelihoods among the ﬁshers.
There is no denying that the national government has substantial roles in environmental protection
and the economic activities of ﬁshing communities. However, county governments have an even
more direct role in promoting ﬁshing as one of the local economic activities. Accordingly, there is
no justiﬁcation in infringing on the role of county governments. Counties that are host to ﬁshing
communities have a role of planning and national laws, as opposed to taking up the space, should
facilitate facilitating the sustenance of such activities.
The Kenya Agricultural and Livestock Research Act 2013 establishes the Kenya Agricultural and
Livestock Research Organization (KALRO) to provide for organs of the Organization and to provide
for the co-ordination of agricultural research. The purpose of KALRO is to promote, streamline,
co-ordinate and regulate research in crops, livestock, genetic resources and biotechnology in
Kenya. KALRO is also expected to promote, streamline, co-ordinate and regulate research in
crops and animal diseases; andexpedite equitable access to research information, resources
and technology and promote the application of research ﬁndings and technology in the ﬁeld of
agriculture.
The national government has a duty to promote and enhance research and this law enables
the government to pursue this function. However, given that counties perform extensive
functions in livestock development, it is important to facilitate the involvement of counties in the
development of the research agenda and collaboration in research with county governments as
partners. Inevitably, county governments are the primary consumers of the products of KALRO
and this has to be reﬂected in the structures and operations of the organisation.
The Kenya Plant Health Inspectorate Service establishes the Kenya Plant Health Inspectorate
Service (KEPHIS) as a regulatory body for the protection of plants, seeds and plant varieties
and agricultural produce. The functions of KEPHIS include: administration and enforcement of
sanitary and phytosanitary measures, and the administration and enforcement of food safety
measures. Speciﬁc areas of responsibility include: the setting up service laboratories to monitor
the quality and levels of toxic residues in agro-inputs, irrigation water, plants, soils and produce
and international obligations relating to plant variety protection. KEPHIS, thus, performs functions
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that are mainly related to the national government such as policy and research. However, given
the heavier role of counties in agriculture, it is important to incorporate county representation
and participation in KEPHIS structures and processes.
A similar case is that of the National Drought Management Authority, Act No. 4 of 2016. The
Act concerns with ending drought related emergencies in the country. It has bearing in matters
related to agriculture because Kenya relies on rainfed agriculture and any cases of prolonged
drought have a bearing on the overall wellbeing of the county government on “agriculture” on
crop and animal husbandry. The Act incorporates representation of the Council of Governors
and this provides a basis for collaboration with counties in mitigating drought related disasters, a
concurrent function under the Fourth Schedule.
The Pyrethrum Act 2013 repealed the earlier Pyrethrum Act, Cap 340 and provides for the
development, regulation and promotion of the pyrethrum industry, through the Pyrethrum
Regulatory Authority. The regulatory function includes the development and promotion of the
pyrethrum industry, registration of processors, formulators and persons running pyrethrum
nurseries, co-ordination of the activities of stakeholders and organizations within the pyrethrum
industry, and setting the required standards for pyrethrum products. Other functions covered
in the law include ensuring equitable access of beneﬁts, research, dispute resolution, etc. The
functions are regulatory/ policy in nature and belong to the national government. However,
counties play an important role in the planting and growing of pyrethrum and should, thus, be
involved in the formulation and enforcement of these policies.
The Crops Act 2013 seeks to accelerate the growth and development of agriculture in general,
enhance productivity and incomes of farmers and the rural population, improve investment
climate and eﬃciency of agribusiness and develop agricultural crops as export crops that will
augment the foreign exchange earnings of the country. This is to be achieved through promotion
of the production, processing, marketing, and distribution of crops in suitable areas of the
country. Speciﬁc ways provided for in the Act include: circumventing unnecessary regulatory
bureaucracy in the crops subsector, reduction of unnecessary levies, taxes or other barriers to
free movement of crop products and provide for a rationalized taxation system, and reducing
unnecessary regulation in the crops sub-sector, among other means. Crops covered include:
Sugarcane, Tea, Coﬀee, Rhodes grass, Irish potatoes, Cotton, soya beans, beans, barley, ﬁnger
millet, Sunﬂower, maize, pearl millet, rice, sorghum, wheat and pasta wheat.
Section 6 of the Act provides for the role of national and county governments in development of
crops. It states that pursuant to the Fourth schedule of the Constitution the Agriculture and Food
Authority, on behalf of the national government, shall be responsible for licensing and charging
of levies and breeder royalties on all scheduled crops on condition that the total sum of the levies
charged by the Authority shall not exceed ten per centum of the gate value of the produce.
It goes ahead and states that county governments will implement the national government’s
policies to the extent that the policies relate to the county and in particular shall be responsible
for—
(a) development of crops grown within the county;
(ii) plant disease control;
(iii) markets;
(iv) cooperative societies within the county;
(v) soil and water conservation.
The function of the national government is limited to the setting up agricultural policy. The Act
recognizes that but goes ahead and provides that the national government shall be responsible
for the licensing and charging of levies and breeder royalties on all scheduled crops.
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This section conﬂicts with section 17 of the Act which provides that Taxation of scheduled crops
(1) Pursuant to Article 209 of the Constitution, only the national government may impose, in
relation to a scheduled crop—
(a) income tax;
(b) value-added tax;
(c) customs duties and other duties on import of agricultural and aquatic products; and
(d) excise duty.
(2) A county government may, pursuant to the Fourth Schedule of the Constitution, impose
fees for—
(a) development of agricultural crops within the county;
(b) development and regulation of scheduled crop markets within the county;
(c) issuance of trade licences to any person trading in scheduled crops within the county;
and
(d) issuance of licenses for cooperative societies dealing with scheduled crops within the
county.
(3) The fees imposed by a county government under subsection (2) shall not in any way
prejudice national economic policies, economic activities across county boundaries or
national mobility of goods, services, capital or labour.
Therefore, in order to recognize the institutional and functional integrity of the county level of
government, section 6 of the Act must be amended to reﬂect the fact that “agriculture” is a
function of the county level of government and any charges and levies not related to income tax,
import duty, excise duty and value added tax are imposed on the crops by the county level of
government.
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Table 12: Matrix Audit of Agriculture Sector Laws (Cont’d)
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4.3 Agricultural Policies
In terms of policy documents for the agricultural sector two have been the most critical in
steering the sector. These are, the Strategy for Revitalizing Agriculture (SRA, 2004-2014) and
the Agriculture Sector Development Strategy (ASDS, 2010-2020). The latter was developed from
the viewpoint of revising the earlier document in order to harmonize and bring it to conformity
with the Constitution, 2010. The other signiﬁcant change of the revised development strategy
is the paradigm shift of focusing on food security and prosperity from subsistence farming to
agriculture as business.
The Agriculture Sector Development Strategy forms the overall national strategy document for
agricultural sector ministries and other stakeholders.
The Strategy addresses interventions in Agriculture, Livestock, Fisheries, Cooperatives, Water,
Environment, Agroforestry and Private Sector.
In the last 5 years, the sector has been revitalized and placed on the path for further development.
Hence, this strategy is perceived as an Agricultural Sector Development Strategy (ASDS). Although
much has been achieved during the period, the challenges of food security, poverty reduction
and transforming agriculture from subsistence to farming as a business—agribusiness, markets,
eﬃcient use of inputs and agricultural credit—still remain. The ASDS seeks to progressively
reduce unemployment and poverty, and to spur agriculture back to growth trends.
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The vision of the ASDS is: A food-secure and prosperous nation. Since the agricultural sector
is still the backbone of Kenya’s economy—and the means of livelihood for most of the rural
population—it is inevitably the key to food security and poverty reduction. The overall goal of
the agricultural sector is to achieve an average growth rate of 7 per cent per year over the next 5
years. Given the critical strategic issues that need to be addressed, the strategic mission for the
sector is: An innovative, commercially oriented and modern agriculture.
The overall development and growth of the sector is anchored in two strategic thrusts:
Increasing productivity, commercialization and competitiveness of agricultural
commodities and enterprises
Developing and managing key factors of production.
The strategy adopted the strategic thrust of increasing the productivity, commercialization and
competitiveness of agricultural commodities as core factors to enable the sector to export more
outputs, earn the country foreign exchange, and create employment. With the responsibilities
of the agricultural sector spread across 10 ministries and the need for partnerships with several
other ministries and stakeholders, implementation of ASDS required strong partnerships among
the Government, private sector, development partners and other non-State actors. A sector-wide
approach and strong coordination mechanisms was instrumental in the success of the strategy.
A strategy was needed to position the agricultural sector as the key driver for delivering the
10 per cent annual economic growth rate envisaged under the economic pillar of Vision 2030.
The strategy would guide public and private sector eﬀorts in addressing major development
challenges facing the agricultural sector. In addition, the strategy has taken into account the
ongoing institutional and policy reforms, the country’s new political system and structure of
government, the just-completed ERS and the SRA, and has incorporated agricultural policy
proposals contained in Vision 2030’s medium-term plan.
It has also taken into account regional and international initiatives such as the Comprehensive
African Agricultural Development Programme (CAADP), which recognizes agriculture’s
contribution to accelerated economic growth in African countries, and the MDGs in which the
United Nations member countries pledged to reduce extreme hunger and poverty by 2015. In
developing this strategy, the Government perceived that the agricultural sector had been revived
and was set on the path for further development, hence the Agricultural Sector Development
Strategy. The overriding goal of the ASDS was to achieve a progressive reduction in unemployment
and poverty, and the two major challenges of poverty and food security that Kenya continues to
face. The strategy outlines the agricultural policies, institutional reforms, and programmes and
projects that the Government will implement in the short and long term to achieve this goal.
Within the context of devolved system of government, the strategy requires alignment as per
the distribution of powers and functions between the two levels of governments. Notably, the
strategy should overall cover the thrust and strategic direction of the sector but exercise caution
with regard to allocation powers of implementation. The dichotomy of distribution of powers
and function should observe and allocate responsibility to the national government that relate to
the nation policy in relation to the following;
Agricultural policy,
Support to agricultural research and promote technology delivery,
Regulation and quality control of inputs, produce and products from the agricultural
sector,
Management of control of pests and disease in crops,
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Promote management and conservation of the natural resource base for agriculture,
and
Promotion of market access and product development
As per the distribution of functions between the two levels of government in fourth schedule,
the strategy needs revision to provide for the wider scope of policy implementation to county
governments. This revision will cover the following areas;
Implementation of policy and legal frameworks
Improving agribusiness and market Access
Improving land use and crop Development
Enhancing access to Inputs and credit to farmers
Improving livestock productivity
Improving control of livestock diseases and Pests
Integrated development and management of rangelands
Improving animal health
Developing aquaculture
Improving capacity for marketing agricultural inputs and produce
Enhancing access to agricultural credit
Promoting and implementing value addition
Promoting good governance, management and eﬃciency
Implementing programs for private sector participation
Implementation of the ASDS was coordinated the Agricultural Sector Coordination Unit (ASCU)
which, organized the sector’s biennial national forum of stakeholders. The forum discussed
implementation constraints, progress and ways of overcoming them and considerations of
future prospects. At the middle level, the inter-ministerial coordination committee included all
ministries that provide services to the agricultural sector. The committee comprised of principal
secretaries of the lead and collaborating ministries and were responsible for coordinating the
planning of the strategy at the sector level and monitoring its implementation to ensure that
its goals were achieved. At the Local level, ASDS was implemented through district agricultural
development committees (DADCs) made up of the sector ministries and stakeholders.
This requires a signiﬁcant shift since the largest aspect of the strategy’s implementation relates
to service deliver which now is the responsibilities of the county governments. (The review of the
strategy is ongoing and succinct proposal in relation to implementation framework have been
forwarded).
The National Livestock Policy (sessional paper no 2 of 2008) addresses the challenges in the
livestock sub-sector in the context of livestock breeding, nutrition and feeding, disease control,
value addition and marketing, and research and extension. The policy is broadly guided by the
following speciﬁc objectives and is designed to:
Achieve appropriate livestock management systems for sustainable development of
the livestock industry;
Improve and conserve available animal genetic resources eﬀectively;
Achieve eﬀective control of animal diseases and pests in line with the relevant
international codes and standards;
Ensure safety of foods of animal origin through professional meat inspection, milk
hygiene, and other animal resource products quality control;
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Focus research eﬀorts in the livestock sub-sector on resolving current and emerging
problems;
Ensure quality standards and quality assurance at all levels of production and
marketing chain for increased competitiveness of the livestock industry; and
Address various cross-cutting issues that impact on the livestock sub-sector; among
such issues are land, water, environment, infrastructure, insecurity, livestock-wildlife
interactions, HIV/AIDS and other human diseases, gender and capacity building.
The sessional paper at the time of its development, 2008 assumed an institutional and
implementation framework of a centralized system of government. For realignment to the
devolved system of government, focus of implementation of the policy programs will require to
be assigned to county governments in the following functional areas;
Implementation of national veterinary policies including formulation of relevant
county policies
Management of livestock sale yards and county abattoirs
Livestock extension services to deliver husbandry technologies
Management of sanitary measures; management of county abattoirs, primary
preventive health care –vaccination, veterinary Clinical services, implement disease
control programmes and disease surveillance
Vector surveillance and control including tick and tsetse ﬂy control
Management of regulatory services such as control of animal movement (intra and
inter county) and development of relevant county veterinary laws
Implement international treaties for animal resource industry
Implement international standards on animal health, production and food safety
Implementation of animal welfare standards across all species and sectorstransportation, humane slaughter
Conservation and management of animal reproductive resources such as
Implementation of animal reproductive services including Artiﬁcial insemination
Collection and synthesis for county planning and reporting to National Veterinary
Services
Development of county speciﬁc programmes and projects
Promotion of livestock trade- market access and product development
The Co-operative Development Policy revised policy is up to date with regards to functional
assignment with a clear distribution of function between the two levels of governments. The
role of county governments has been articulated as the management and administration of Cooperatives as follows:
Formulate county speciﬁc co-operative policies in line with national goals and policies;
Promote registration of co-operatives;
Carry out impromptu inspections into the aﬀairs of county co-operatives;
Provision of audit services and enforcement of audit requirements and standards;
Promote value addition and adoption of appropriate technology by co-operatives;
Establish and maintain county co-operative information centres;
Enforce compliance with co-operative legislation;
Facilitate collaboration and linkages with various stakeholders for the beneﬁt of the
movement;
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Enforce good governance in the management of the co-operative societies within
their jurisdiction; and
Undertake co-operative education and training.
The National Food and Nutrition Security Policy (Sessional Paper No. 1 of 2012) seek to achieve
good nutrition for optimum health of all Kenyans. The broad objectives of the policy are:
To achieve adequate nutrition for optimum health of all Kenyans;
To increase the quantity and quality of food available, accessible and aﬀordable to all
Kenyans at all times; and
To protect vulnerable populations using innovative and cost-eﬀective safety nets
linked to long-term development.
The FNSP addresses associated issues of chronic, poverty-based food insecurity and malnutrition,
as well as the perpetuity of acute food insecurity and malnutrition associated with frequent and
recurring emergencies, and the critical linkages thereof. These main issues of concern that the
policy addresses include; food availability and access, food safety, standards and quality control,
nutrition improvement, school nutrition and nutrition awareness, food security and nutrition
information, and early warning and emergency management.
The policy proposed a well-streamlined food and nutrition security implementation strategy
through the creation of secretariats at national and county levels. These are to bring together all
relevant ministries to ensure broad, multi-sectoral implementation, coordination and monitoring
mechanisms, providing a forum for an integrated response to both emergency and chronic food
and nutrition security issues. More so this will serve as advisory bodies to the respective level of
government on issues relating to food and nutrition security.
The National Agricultural Sector Extension Policy(NASEP) (Sessional Paper No 1 of 2011) seeks
to promote pluralistic extension service provision as well as guide the operations of Extension
Services Providers (ESPs) through an established independent regulatory body to ensure quality.
The policy sets a framework to provide strategic guidelines on:
Commercializing and privatizing extension services;
Regulation, coordination, monitoring and evaluation of extension services;
Approaches and methods of extension services delivery;
Content and choice of extension messages by ESPs and their clientele;
Empowering clientele;
Stakeholder collaboration and networking;
Modalities for funding of extension services including the formation and operations of
the stakeholder trust fund; and
Institutional framework and linkages
The policy sets out an implementation plan that is largely coordinated by the Agricultural Sector
Coordination Unit (ASCU). It is envisioned that; the Unit would spearhead the preparation of the
National Agriculture Sector Extension Policy Implementation Framework. Extension services are
fully devolved are the mandate of county government and therefore from an implementation
standpoint, these set of activities should be carried out by respective county governments and
not the ASCU.The services provided at the county level are primarily extension services
Another policy, the Agricultural Research System Policy 2012 aims to reform the Kenyan
agricultural research system into a dynamic, innovative, responsive and well-coordinated system
driven by a common vision and goal. The policy objectives are: improving agricultural research
policy framework; harmonizing and providing direction to national research for sustainable
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development; strengthening the legal, institutional and regulatory framework; coordinated
planning, development and sharing of human resources and physical assets; coordinated
planning, development and management of knowledge, information and communication
technology; increased focus on outreach and technology dissemination and targeted partnership
development framework.
What’s needed is coordination with county governments - develop a framework
for strong working relations with the county governments in implementation of
agricultural research – farming practices
Agricultural technology development and application
Increased focus on outreach and technology dissemination – coordination with county
government (application)
KALRO - Board appointment – in the law) representation of county governments in
the
Research agenda – needs to be aligned with the needs of the county governments
alongside areas of crop and animal husbandry
The National Agribusiness Strategy focuses on putting markets at the centre of all production,
processing, product development and packaging as well as focus research and development and
innovation to better catalyse growth of a vibrant agribusiness sector.
The aspect of development of market systems to enhance productivity, processing,
product development across agricultural value chains is a mandate of county
governments.
County governments would need to develop and ﬁnance the diﬀerent programs and
strategies on market system development with a very limited role of the national
government on standards and norms.
The National Horticulture Policy 2012 outlines the government’s intended measures in the
development and expansion of the horticulture industry. The objective of the policy is to sustain
the industry’s growth and development to enable it to; contribute to food and nutrition security,
provide raw materials for primary processing, compete favourably in the export market and earn
more foreign exchange, generate increased incomes and employment for various players, and
generally contribute to the broader economic goals as envisaged in Vision 2030.
This policy oﬀers speciﬁc interventions for production, support services (ﬁnancing, research and
extension), marketing (local, regional and export markets), infrastructure as well as regulatory
and institutional arrangements. Cross-cutting issues aﬀecting the industry are also analysed and
policy interventions proposed.
Notable the elements of production, support services, marketing and infrastructure development
is the mandate of count government. The policy requires revision to align distribution of functions
between the two levels of governments. The aspect of the development of the regulatory regime
is the mandate of the national government though the enforcement is executed by the county
governments, which calls for a better designed policy to enhance coherence in implementation.
The National Seed Policy 2010 outlines the intervention measures to be implemented in the seed
sub-sector for purposes of providing standards and uniform variety testing procedures. The policy
also provides for the regulations needed for varietal release and listing of seeds in relation to
Provide procedures for seed production;
Comprehensive and ﬂexible certiﬁcation guidelines;
Relevant and simpler seed export and import requirements;
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Outline the roles of relevant stakeholders in the coordination, structure, functioning
and development of the seed sector;
Serves as the overall framework for regulatory instruments, such as the seed law and
related legislation; and
Ensures a workable and eﬃcient regulatory regime to operations within the seed
sector.
Good balance between objectives on mandate for policy and regulation for national government
whilst the county the county governments focus on he to enforcement of nationally agreed
standards and uniformity of variety
Revision of the policy should be undertaken immediately and critically to consider and clearly
outline the responsibility of County governments with respect to enforcing the standards and
uniform variety testing procedures for seeds.
The National Dairy Policy aims at improving the productivity and competitiveness of the dairy
industry in Kenya for improved livelihoods and food security. The goal of this policy is to improve
the livelihoods of Kenyan dairy industry sector actors in line with the vision 2030. The policy thrust
is to translate the sub-sector into increased dairy sector productivity leading to national food
security, increased incomes and economic growth. The speciﬁc objectives of this policy are to: Improve the productivity and competitiveness of Kenya’s dairy and dairy Products;
Positively contribute to the livelihoods of milk producing households;
Increase domestic consumption of milk and milk products;
Contribute to national food security;
Transform the industry into an exporter of dairy animals and products;
Maximize dairy exports in the regional and global markets; and
Re-orient milk processing towards long life dairy products.
Production and improving productivity is services provision, which is the mandate of county
government and primarily relates to extension services.
The policy requires a reorientation to comply with the functional assignment. Objectives and
programs on improving the productivity and competitiveness of the dairy industry need to be
articulated in county policy frameworks – for purposes of translating them into projects and
allocation of adequate ﬁnancial resources.
The National Poultry Policy (Sessional Paper No. 2 of 2010) focuses on enhancing the contribution
of the poultry industry towards food security and employment creation in the country. The main
objective of the policy is to enhance the contribution of the poultry industry towards food security
and employment creation in the country, speciﬁc by: Enhancing poultry production and productivity;
Facilitating timely detection, diagnosis, treatment and control of poultry diseases;
Promoting competitiveness of the poultry industry locally, regionally and
internationally; and
Promoting value addition and marketing of poultry and poultry products.
The thrust of the policy focuses mostly on production, competitiveness and value chain
development, which are all elements of county governments. The policy requires to be reviewed
in line with the distribution of functions between the two levels of government with only
allocation of matters national policy to the national government.
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Production and improving productivity and value chain development are aspects of services
provision, which is the mandate of county government and primarily relates to extension services.
The policy requires a reorientation to comply with the functional assignment.
Objectives and programs on improving the productivity, competitiveness, value chain
development (value addition) of the dairy industry needs to be articulated in county policy
frameworks – for purposes of translating them into projects and allocation of adequate ﬁnancial
resources.
The National Bee Keeping policy aims at enhancing the contribution of the beekeeping sector to
food security, employment creation and environmental conservation in the country. The speciﬁc
objectives of the policy are:
To increase the production and supply of honey and other hive products to meet local
demand and have surplus for export;
To promote value addition at all stages of beekeeping value chain and improve
marketing of hive products for an internationally competitive market;
To ensure existence and safety of honeybees; To assure quality of hive products; and
To promote environmental conservation
The policy needs to be reviewed to recognize the functional areas that are the mandate of
county governments. The policy must acknowledge and outline policy measures, which require
implementation of the policy program by the county governments in order to achieve the overall
policy objectives. Beside the element of policy matters, the entire thrust of the policy is the
mandate of county governments.
The National Rice Development Strategy is to improve food security and income of Kenyans
through sustainable rice production, marketing and utilization. The strategic Objectives are:
expansion of area under rain-fed and irrigated rice; Reduction in ﬁeld and storage losses of
rice; Improved farmer’s access to credit and to high quality inputs; Improved farmers’ access
to certiﬁed rice seed; Provision of advisory extension support services; Provision of eﬀective
monitoring and evaluation (M&E) system; Strengthened human resource development.
Revision of the policy/strategy to bring compliance with distribution of functions and powers –
production, access to credit and to inputs, provision of extension services etc.
Strategic Interventions – revision because their implementation is the aspect of county
governments
Rice productivity increased by developing: Improving and expanding irrigation infrastructure
Field and post-harvest losses reduction
Farmers access credit and high-quality inputs by
Facilitating adequate production, distribution and marketing of good quality seeds.
Extension, advisory support services and technology development and application
The National Policy on Integration and Drainage Development provides for the institutional set
up and composition of the National Irrigation Board – representation of county governments.
The parent law, the Irrigation Act does not provide for the involvement of county governments.
However, irrigation projects may be performed on lands under the control of county governments.
Therefore, the policy should be revised to ensure coordination and collaboration with county
governments.
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The Kenya Veterinary Policy, 2015, governs the livestock sub-sector. The provisions of the
Fourth Schedule of the Constitution of Kenya guide the development of the policy. It aligns
developments in the animal resource industry to the Constitution as well as the Kenya Vision 2030
and the international animal health laws, treaties, agreements and conventions ratiﬁed by Kenya.
Development and growth of the animal resource industry has hitherto relied on the National
Livestock Policy, the Agricultural Sector Development Strategy, the Kenya Vision 2030 and
commodity or issue-speciﬁc policies among others. However, animal resources by their nature
are varied and their functions straddle diﬀerent institutions and departments. Livestock, ﬁsheries
and wildlife constitute the three broad functional domains managed by diﬀerent institutions;
aspects of human, animal and environmental health require cooperation across departments.
The Veterinary Policy creates operational linkages among these institutions while recognizing
and preserving their functional specialties. The Policy speciﬁes key challenges facing the animal
resource industry and provides direction in addressing each of them. It focuses on ten objectives
leading to the realization of the goals in the animal resource industry.
The Policy takes into account the constitutional obligations of each level of government, national
and county, with regard to development of animal resources and outlines functional relationships
between the two levels of government. The Policy provides an enabling environment for
safeguarding animal life, health and welfare as well as animal propagation and production for
food security and economic development. The design of the policy is hoped to largely inspire
implementation, which will boost the contribution of the animal component to food security
and ensure that animal products that are consumed or marketed meet the highest safety and
nutritional standards.
The development and governance of the ﬁsheries sub-sector in Kenyan has generally and
largely focused on the inland sector. The governance of marine sector is weak and may require
strengthening in terms of policy and structural reform. The policy frame on ﬁsheries provides
for the conservation, management and development of ﬁsheries and other aquatic resources
focusing on ways to enhance the livelihood of communities that depend on ﬁshing.
The overarching policy is the National Oceans and Fisheries Policy, 2008, which outlines the
policy guidelines and objectives for the sector and enumerates guiding principles for the policy.
It also gives speciﬁc policy statements covering the areas of research and development for the
ﬁsheries sector, proposal on resource management, prioritization of matters on aquaculture
development and the enhancement of monitoring control and surveillance.
Further, the policy provides for the legal and institutional framework and details out opportunities
for trade and commerce, infrastructure investments and infrastructure development together
with the aspects of human resource development. This policy is outdated with regard to the
governance of the country and speciﬁcally the system of devolved government by the dint of
being developed in 2008. In as much the policy development was comprehensive at the time and
taking cognizance national development plans, the Strategy for Revitalizing Agriculture (SRA)
of 2004 and the Kenya Vision 2030 much has changed that require realignment of the policy
document.
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Table 13: Matrix Audit of the Agriculture Sector Policies
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Table 13: Matrix Audit of the Agriculture Sector Policies (Cont’d)
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5
5.1

L

LAND AND PHYSICAL PLANNING

Introduction

and is more than a factor of production in Kenya. Politics, economics and social life seem
to revolve around land. The terms and conditions under which rights to land are acquired,
retained, used, disposed or transmitted are a site of contest.32 Kenya as a nation state
and counties are deﬁned on the basis of territory, which is equivalent to land. Land hosts many
renewable and non-renewable resources upon which both the citizenry at the local level and the
running of the nation and county depend. Land rights are coterminous with rights to resources
at the individual, local, county and national levels.
Land is one area where the functions of the National and County governments inexorably converge.
The devolved system of government has been in operation for close to ﬁve years. This has been a
time of reﬁning institutions and laws to ensure that the intended purposes of devolution are met.
Not surprisingly, conﬂicts have arisen as the process of devolution has unfolded with the national
and county governments ﬁnding their spaces and seeking to coordinate with and respect the
functional and institutional integrity of government at the other level.
Article 60 of the Constitution outlines the national land policy principles. It states that land in
Kenya ‘shall be held, used and managed in a manner that is equitable, eﬃcient, productive and
sustainable”.33 The speciﬁc principles outlines are:
equitable access to land;
security of land rights:
sustainable and productive management of land resources;
transparent and cost eﬀective administration of land;
sound conservation and protection of ecologically sensitive areas;
elimination of gender discrimination in law, customs and practices related to land and
property in land; and
encouragement of communities to settle land disputes through recognised local
community initiatives consistent with this Constitution.

The CoK land policy principles encapsulate both moral/equity approaches to land and utilitarian/
productive use of land.34 They require the concerted eﬀorts of both the National Governments
and County Governments to realize. Under Article 60 (2), the principles are to be implemented
through a national land policy developed and reviewed regularly by the national government and
through legislation. While the National Government is mandated to develop the National Land

32 National Land Policy 2009.
33 Article 60.
34 P Kameri-Mbote, The Land Question and Voting Patterns in Kenya’, in Kimani Njogu & P. Wafula Wekesa, Kenya’s
2013 General Election: Stakes, Practices and Outcomes, Twaweza Publications (2015) pp. 34-47.
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Policy NLC with advise from the NLC, there is a clear role for CGs to input into the Policy making the
provisions on stakeholder engagement and public participation very critical. The National Land
Use Policy (NLUP) also upholds the values of economic productivity, environmental sustainability
and the conservation of culture while also facilitating the protection and optimal use of land.35
The land question in Kenya has been the subject of many taskforces and commissions culminating
in the National Land Policy 2009 and the Constitution’s chapter ﬁve which spells out the principles
of land policy, classiﬁes land into public, community and private (specifying the coverage of each),
regulation of land use and property and the establishment of the National Land Commission
among others.
This audit addresses two critical aspects of land law and policy: Land tenure and Land use. The
latter addresses questions of who holds, what interest in what land36 while the latter deals with
regulation of land use.37 The national Land Commission Act which deals with public land aﬀects
public land in counties and the Environment and Land Court Act which deals with resolution
of disputes relating to disputes relating to the use and occupation of, and title to, land is also
relevant for this audit.
It is worth noting at the outset that although the Constitution has altered the land governance
framework, Kenya’s primary land tenure regime is still anchored mainly in the National
Government.38 The National Government has immense control over land registration, regulation,
and deﬁnition and enforcement of property rights and contracts. Counties deﬁnitely have roles in
these functions but they need to deﬁne those roles and ensure that the Constitutional imperatives
of devolution, sustainable development, stakeholder engagement and public participation, are
followed.
Most counties have narrowly deﬁned the land question to involve planning and valuation. While
these are important, they leave pertinent land governance issues that counties need to address
such as:
Governance of unregistered trust land (nature and rules of trusteeship);
Governance of public land in the counties (nature and rules of trusteeship);
Planning for natural resource governance in counties (required for rangelands, forests,
wildlife and ﬁsheries);
Role of counties in renewal of land leases in lands in their jurisdiction;
Role of counties in land registration and enforcement of property rights;
Role of counties in land dispute resolution particularly the development of frameworks
for alternative dispute resolution/traditional dispute resolution as encouraged in Article
67(2) (f) of the Constitution.
The role of counties in mediation of rights of diverse claimants in counties with critical
resources such as water; oil; gas; coal.
Considering the importance of the land issue, it would have been prudent for each county to
deﬁne its land question and then proceed to frame legislative and policy interventions to address

35 Government of Kenya, National Land Use Policy (2017) p. 6
36 The tenure issues are dealt with in the following laws: The Constitution; Land Act; Land Registration Act; Land
Law Amendments 2016; the Community Land Act.
37 The regulation aspects are dealt with in the Physical Planning Act 1996, revised in 2012; Survey Act Cap 299; and
the Valuation for Rating Act Cap 266.
38 Ellen M. Bassett. “The challenge of reforming land governance in Kenya under the2010 Constitution”, J. of
Modern African Studies, © Cambridge University Press.
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it. For instance, from the data currently available, about 60% of Kenya’s land was trustland
in 1994.39 Indeed public land and private land were estimated at about 20% and below 20%
respectively. There is a small number of counties in which the bulk of the land is registered. Most
of the counties’ land is not registered. This underscores the importance for each county to deﬁne
its land issues and tailor interventions around the identiﬁed problems. Indeed, a process similar
to the one followed at national levels where issues are identiﬁed; recommendations made should
precede law making. Any policy issues identiﬁed should feed into the national policy on land and
land use planning.
In this work, the various land laws and devolution laws should be scrutinized against the
constitutional dispensation. First the land laws are audited to determine their compliance with
the constitutional requirements on land and devolution and devolution laws. On the second
section devolution laws are placed against the constitutional provisions to determine their level
of conformance to the constitutional provisions on land. Notably, more emphasis is placed on the
shortcomings of the Acts with regard to the devolution dispensation.
The laws and policies on land and physical planning are analysed with a view to identifying the
extent of their conformance or non-conformance with the Constitution. The point made above is
worth noting, namely that counties have not exhaustively addressed critical aspects of the land
question. Even in areas such as planning and valuation where some attempts have been made,
a lot more could be done. We note the slow pace of engaging counties in functions related to
land evidenced by the fact that the Physical Planning Act is yet to be revised to give eﬀect to
devolution. The draft bill does not give eﬀect to devolution and has remained in draft form for a
while. Similarly, although survey is a county government function under the Constitution’s Fourth
Schedule, the Survey Act is yet to be amended to reﬂect this.

5.2

Land and Devolution

All land in Kenya belongs to the people of Kenya collectively, as a nation, as communities, and
as individuals. Article 62 deﬁnes public land to include unalienated government land, the land
occupied, held or used by a county organ except in leasehold, land transferred to the state and
land in which the ownership cannot be ascertained. These categories of public land vest in and are
held by a county government in trust for the people resident in the county.40 The National Land
Commission (NLC) administers and manages public land on behalf of the county governments.
In this regard, NLC is required to identify and keep a data base for public land and may issue
conditions as to the use of the land.41 Article 63 elaborates what constitutes community land.
Importantly any unregistered community land is held in trust by county governments on behalf
of the community. Notably, the Community Land Act, 2016 was enacted, and the registration
of community land is in the process. The land is, therefore, moving from trusteeship of county
governments to communities. It can only be hoped that this will not be dispossession of
communities as has happened in the past.
Article 66 of the CoK provides that the state “may regulate the use of any land, or any interest in
or right over any land, in the interest of defense, public safety, public order, public morality, public
health, or land use planning”. As such, both the county government and national government
may limit the use of any category of land for public beneﬁt.
The Fourth Schedule as read together with Article 186 of the COK distributes the functions
between the two levels of government. In relation to land use and planning, the national
39 Njonjo Commission Report, 2002
40 Article 62(2)
41 Article 67
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government is mandated to formulate “general principles of land planning” and “the coordination
of planning by the counties.” On the other hand, the county governments are responsible for
“county planning and development, including statistics, land survey and mapping, boundaries
and fencing, housing and electricity and gas reticulation and energy regulation”. Although this is
a shared function/ “concurrent jurisdiction” the substantive planning and developmental control
is expressly the function of the county governments. County governments should, therefore,
have very elaborate planning departments with full capacity.
Article 185 requires county assemblies to “receive and approve plans and policies for the
management and exploitation of the county’s resources and the development and management
of its infrastructure and institutions.” County assemblies are therefore institutions in planning
aﬀairs in the counties.
The National Land Commission (NLC) is established under Article 67 and is mandated to
“recommend a national land policy to the national government, to monitor and have oversight
responsibilities over land use planning throughout the country”. Consequently, with its oversight
role, it can only carry out this mandate if the two levels of government cooperate with the
Commission.

5.3 Legislation
The Physical Planning Act, No. 6 of 1996 (the PPA) entered into force in 1998 and applies to all
parts of the Country except areas excluded by the Minister (now Cabinet Secretary in charge of
Land & Planning).42
As pointed out above, CoK 2010 created two levels of government: NG & CG and distributed
speciﬁc functions to each of the government.43 Importantly, each of the governments derives its
powers and functions directly from the people. Section 3 of the PPA, establishes the oﬃce of the
Director of Physical Planning (Director) whose functions include formulating national, regional
and local physical development policies, guidelines and strategies; preparation of all regional
and local physical development plans and ensuring enforcement by local authorities of physical
development control and preservation orders.
The PPA deﬁnes a “regional physical development plan” as a plan for the area or part thereof of a
county council.44 In the post-Constitution of Kenya 2010 dispensation, this deﬁnition is obsolete.
A regional physical development plan in post-2010 would be a joint agreement between counties
located in adjacent areas and having same or similar topographic, development agendas and
economic activities. Such an agreement would be at sole discretion of the counties as each of the
counties is distinct in its composition, functioning, and enforcement of its laws.45 It is notable
that the PPA does not provide guidelines on the formulation of such regional development plans/
agreements to avoid prejudicing national planning principles.
The Constitution envisages two planning authorities; the national and the county government.
Any institution or oﬃce created after that indisputably must fall into these two categories and
subject to the control of the respective government. The Director of Physical Planning should be
an oﬃce in the NG responsible for the formulation of principles and coordination of planning by
counties. The formulation of regional and local physical development plans and enforcement of
such development controls within the counties is the function of CGs.

42 Njonjo Commission Report, 2002
43 Article 62(2)
44 Article 67
45 Article 6 and The First Schedule of the Constitution provides for division of the Kenya into forty seven counties.
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The PPA does not create a forum for a consultation yet land planning is a shared function.
Inadequate consultation and cooperation have led to deteriorating planning and adherence
to planning requirements. Cooperation of these two governments is inextricably linked to
the proper harmonized formulation of policies, management, development and planning of
land.46 A forum composing of NG and CG representatives and the NLC is required to ensure
cooperation and consultation in line with Article 6(2). County planning should be aligned with
the national principles developed by the NG. Invariably, the consultation forum should be under
the Intergovernmental Relations Act, 2012. Any attempt to establish a statutory body is an
emasculation of the county governments.
Section 32 of the PPA requires that a development application before the local authority be
forwarded to the Director for consideration and comments. Development approvals are strictly
within the purview of the counties and units underneath the counties. To the extent that the NG
functions are limited to the formulation of general principles and coordination of planning by
counties renders the Director’s oﬃce redundant in this regard.
One pillar of devolution in Kenyan set up is to ensure increased public participation in the
management of the county aﬀairs at every stage of decision making. The PPA mandates the
planning authority to develop plans and only invite objections to an already developed plan.47 In
Article 10 and indeed as an object of devolution, the public must be involved in the formulation of
such development plans for eﬀective plans to be developed. Participation should be in good faith,
substantial as opposed to tokenism and their contributions must be considered.48 Similarly, the
procedure for application and approval of development does not envisage public participation.49
The PPA concentrates powers of planning in the oﬃce of the Director, who formulate all policies.
Article 184, 6 and 174 aim at having the services and decision making devolved to the lowest
manageable level to give the residents power to govern themselves activities in their localities.
Towns, municipalities and other smaller units should be given the power to develop their plans
subject to approval by the County planning unit. Indeed, the Urban Areas and Cities Act provides
for such a set up.50
The purpose of development control is to ensure economic land use by allocating the resources
to maximize their beneﬁts.51 Article 60 requires that land be managed in an equitable, eﬃcient,
productive and sustainable manner. Additionally, the use of the land use should ensure sustainable
and productive, transparent and cost-eﬀective management of land. Article 10 contains principles
such as social justice, equality, inclusiveness, integrity and sustainable development. These are
binding principles that should be adhered to in land planning. The PPA does not adopt these
provisions and does not contain planning principles.
Section 44 of the PPA, provides that the information obtained by the Director or any oﬃcial of a
local authority be conﬁdential and invokes the provisions of Oﬃcial Secrets Act.52 This provision
is untenable and undesired in devolution on two fronts. First, public information requires an
informed public, and it is vital in holding the oﬃce bearers accountable for their actions. Indeed,
Article 10 requires transparency, accountability. Further Articles 35 guarantees right to access to

46 Council of Governors & 3 others v Senate & 53 others [2015] eKLR
47 Section 9
48 Robert N. Gakuru & Others v Governor Kiambu County & 3 others [2014]
49 Section 33
50 Section 20
51 John Mutingá Mativo, The Role of Law in Urban Planning in Kenya: Towards Norms of Good Urban Governance,
LL.M thesis, University of Nairobi (2015)
52 Chapter 187, Laws of Kenya
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information. Although there should not be gratuitous divulgence of information, limitation of
access to planning records should be subject to Access of Information Act.53
The PPA does not envisage a county assembly in planning. As the representative arm of a county
government, the county assembly role cannot be underestimated. An integrated plan is a road
map within which the county government must operate if it is to deliver to the people. The
implementation of the plan requires of various stakeholders and such a road map cannot be
legitimate without the voice of the people through their representatives.
The Physical Planning Act does not envisage devolution provisions in the CoK 2010; the County
Government Act; Urban Areas and Cities Act; Intergovernmental Relations Act, 2012 and the
Devolved Functions Legal Notice 116 of 2013 that devolved the county planning.

Physical Planning Bill 2017
The Physical Planning Bill (Bill) is supposed to revise the Physical Planning Act discussed above.
It however replicates many provisions of the Act instead of overhauling it to reﬂect devolution
imperatives. Below are some of the ways in which the Bill runs contrary to the CoK provisions and
overall spirit of devolution.

National Physical Development Plan
The most critical invention of the devolution was to enable development that is sensitive to the
local conditions and needs in a particular county and smaller units. As such, consideration of what
each county requires is a crucial principle of devolution that must be put into consideration at all
times. In this regard, the Constitution recognizes this fact by limiting the function of the national
government to policy and coordination of the planning in the country. The actual development
plans are left to the county governments to develop plans that are sensitive to the speciﬁc county
needs.
Section 17 of the Bill envisages a National Physical Development Plan (NPDP) whose contents are
to “deﬁne strategic policies for the determination of the general National Physical direction and
trends of physical development and sectoral development in Kenya and provide a framework for
the use and development of land”. Further, the NPDP should contain “maps and plans showing
current and anticipated physical and land use patterns, an implementation framework” In the
formulation of county plans and local plans as well as regional plans, county governments are
to ensure that the respective plans conform to the NPDP. Measured against the functions of
the national government, it is clear that planning should begin at the lower levels where land is
used. This provision therefore oﬀends the Fourth Schedule, Article 186 and Article 6. The NPDP
should draw from County Physical Development Plans, which take into account the local planning
priorities.

Approving and Implementation of Plans
Related to the issue of NPDP, Section 22 of the Bill requires NPDP to be approved by the Cabinet,
which then is to be complied with by all the counties. Section 29 of the Bill further requires that the
Cabinet Secretary and the National Director of Physical Planning approve Regional Development
Plans. Additionally, implementation of the NPDP is vested in Cabinet Secretary and the NLC.
Under the Fourth Schedule approving of any county plan including Regional Development Plan
cannot be said to be a function of National Government. The scope of its functions is to prepare
general principles and policy and cannot approval and compliance with the NPDP must be linked
to approval and compliance with CPDPs. Counties should avail their CPDPs for review.

53 No. 31 of 2016.
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Enforcement mechanism
The National Government after setting principles and planning policy, there should be a
mechanism of ensuring that county government adheres to the dictates of the principles and
policies. The National Physical Planning Consultative Forum established under section 5 of the
Bill is intended to bring together the national government and county governments. Notably,
Article 6 requires consultation and cooperation and the Intergovernmental and Relations Act,
2012 has already set up institutions under Article 189. This forum is a duplication of the roles
of the institutions established under intergovernmental relations law. Understandably, the two
levels of government may form joint committees, but the composition of this forum just serves
the function of re-centralization of planning role to national government. The coordination of
planning by national government cannot be the objective of this body looking at its composition
and functions.

National Land Commission
Perhaps the most signiﬁcant blow in the Bill is to the NLC. Under Article 67, NLC is mandated to
recommend a national land policy which when interpreted broadly is expected to include land
use and planning principles and policies. Although the Chairperson of the NLC is a member of
the National Physical Consultative Forum, this is tokenism to NLC. It would be expected that
the National Government would substantively engage NLC and allow it to review and make
recommendations as an institution in the development of policies and principles. Clearly the
rationale of having a land commission in land policies formulation must be appreciated. The
National Government launched the National Land Use Policy in June 2018.
Section 24 of the Bill requires that every national government institution responsible for
implementation of NPDP should prepare status report three months to the end of the ﬁnancial
year and submit it to the CS and the NLC. Oversight and monitoring of land use planning is a
function of the NLC, and if CS is a planning authority as deﬁned in Section 2 of the Bill, monitoring
and oversight roles cannot again vest in CS.
The spirit of the bill and its provisions generally demonstrates the dislike of the Ministry Land
on National Land Commission. While NLC has a signiﬁcant role in policy-making and planning
under the Constitution, the Bill tangentially engages NLC reducing it to “any other party” like
National Director of Planning while indeed in the Constitution, NLC is intended to be a key partner
in planning.

National Director of Physical Planning and the Cabinet Secretary
The retaining of this oﬃce in the Bill demonstrates the intention to retain the old order. Among
functions of the oﬃce, holder is to advise the government on various physical planning issues.
We can only assume that the government here means national government. He also formulates
national policies and planning policies and coordinates the preparation of regional integration.
Although he is responsible to the CS, formulation of principles and policies is also a function of the
Cabinet Secretary. It is this lack of clarity and duplication of functions that has led the planning
mess that we are in. It is crucial that his functions be subject to the CS for clear-cut command,
transparency, and accountability. As stated elsewhere, he is also the chairperson of regional
development committee yet counties are distinct and separate. This is a move to recentralize
planning. A department under the CS can handle the functions of the Director of Planning. He can
be an adviser to a regional development planning policy, but the chairpersonship is suspicious.

Public Participation and Culture of Secrecy
In various forums, for instance, the Regional Physical Development Plan does not provide a
representation of residents of various counties in development of the regional plans. Similarly,
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the Bill does not envisage disclosure of information related to planning. Information obtained is
treated as conﬁdential.

Role of County Assembly
Article 185 requires the county plan to be approved by the county assemblies. Interestingly,
Section 37 of Bill does not require such approval. Section 38 provides for modiﬁcation of County
Development Plans by the county executive member in charge of planning again without the
approval of the county assembly. Additionally, section 39 adopts the same spirit. Section 47 also
ousts county assembly role in local planning.
The Bill also seeks to amend Section 104 and 103 of the County Government whose eﬀect is to
oust county assembly role in planning.

The Physical Planning Bill and County Government Act
Section 8 of the County Government Act, 2012 (CGA) echoes Article 185 of the Constitution on the
role of county assemblies on planning. Speciﬁcally, Section 8 provides that the county assembles
shall “approve county development planning”. Similarly, section 30 requires county governor to
submit the county plans and policies for approval. Removal of the County Assemblies role by the
Bill from plans approval goes against the Act and the Constitutional.
Section 37 of the CGA provides the roles of the county executive committee. The CEC monitors
the process of planning, formulation and adoption of the integrated development plan by a city
or municipality within the county, assist a city or municipality with the planning, formulation,
adoption and review of its integrated development plan, facilitate the coordination and alignment
of integrated development plans of diﬀerent cities or municipalities within the county and with the
plans, strategies and programmes of national and county governments, take appropriate steps
to resolve any disputes or diﬀerences in connection with the planning, formulation, adoption or
review of an integrated development plan.
The Bill has wholly omitted the role of CEC in planning and instead leaves the role to Executive
county executive member responsible for planning and the county development director.
Although the Bill recognizes that the county has planning functions, it fails to recognize
established devolved units such as the Sub-county administrator and Ward administrator who
are critical oﬃcials in planning at local level. It is a move to create a centralized planning authority
at the county level.
Section 103 CGA provides that the county planning unit is responsible for coordinating integrated
development planning within the county, ensuring integrated planning within the county;
ensuring linkages between county plans and the national planning framework. Further, the
designated planning authority in the county should appropriately organize for the eﬀective
implementation of the planning function within the county. The Bill establishes the Director of
County Planning; it can only be hoped that the Bill establishes the Directorate of County Planning
in the county governments, which will be planning unit envisaged in the CGA.
Section 106 of the CGA provides that cooperation in planning shall be undertaken in the context
of the law governing inter-governmental relations. The law governing the intergovernmental
relations is the Intergovernmental Relations Act (IRA). The national government can, therefore,
coordinate the planning under the IRA.
Section 39 of the Bill provides for revision of plans not before eight years. Under the section
109, the CGA provides that the sectoral plans should be reviewed every ﬁve years and updated
annually. The role of county assembly is ousted despite section 109 providing that the county
assembly must approve revision.
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Section 114 of the CGA requires the approval of signiﬁcant projects in the county by county
assembly. The Bill in section 63 provides that the Cabinet Secretary shall consider and oﬀer
Strategic national policy guidance to any public institution proposing a project’s project of
strategic national importance. This provision may serve to subject county governments to CS
approval without county assemblies.

The Physical Planning Bill and Urban Areas and Cities Act, 2011 (UACA)
The Bill deﬁnes a local physical development in section 2 as “plan for the area or part thereof
of a city, municipal, town or urban council and includes a plan with reference to any trading or
marketing center” The UACA establishes the various urban areas within a county including towns,
municipal cities, and cities. The management of these small units within a county is managed
by boards appointed under the Act. The boards are agents of the county government and are
responsible and accountable to the county governments.
Section 16 of the Urban Areas and Cities Act, 2011 (UACA) provides for the various functions of
the respective boards which include to “develop and adopt policies, plans.., control land use,
land sub-division, land development and zoning by public and private sectors for any purpose,
including industry, commerce, markets, shopping and other employment centres, residential
areas, recreational areas, parks, entertainment, passenger transport, agriculture, and freight and
transit stations within the framework of the spatial and master plans for the city or municipality
as may be delegated by the county government”. Essentially, the managers of these boards then
are to submit their proposed plans to the county executive committee for consideration and
then to county assembly for approval.
Section 16 of the Bill provides for the functions of County Director of Physical Planning including
“preparation of local physical development plans.” This is apparently in conﬂict with the UACA,
and if adopted as it is, it will only lead to confusion.
Evidently, the primary eﬀect of the Bill on the UACA is centralization of the land use planning
function in the oﬃce of the County Director of Physical Planning. Although both the Director
and the boards work under the county government, the Bill only creates confusion as whom the
boards should be answerable to; executive committee or the Director is now not clear. Devolution
aimed to devolve power to the lowest unit possible but not to create centralized county capitals.

Physical Planning Bill and Environment and Land Court Act
Section 16 of the Act provides that appeals from subordinate courts or tribunals appeal to the
court within thirty days. Section 74 of the Bill, however, states that a determination by County
Physical Appeal Physical Planning Liaison Committee should be ﬁled with Environment and
Land Court and the court shall record the determination of the committee as a judgment of the
court. This denies an aggrieved party the opportunity to access the court. If the determination
is recorded as the decision of the court, an appeal can only lie with the Court of Appeal, which is
unnecessary. The bill should allow a direct appeal to the Court for a review.

Physical Planning Bill and Intergovernmental Relations Act, 2012
The IRA objects include provide a framework for consultation and cooperation between the
national and county governments; provide a framework for consultation and cooperation
amongst county governments. The Act establishes institutional structures whose objects include
providing a forum for co-ordinating governments’ policies, legislation, and functions. One of
the functions of the Summit, for instance, is to monitoring the implementation of national and
county development plans and recommending appropriate action.
On the technical committee, the CS may convene consultative fora on sectoral issues of common
interest to the national and county governments. It would be hoped that any coordination in
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policy implementation and planning would be under this Act, unlike the Bill that forms an organ
at the national level whose only function is to revert the planning function to the national level.

The Land Act, 2012
Section 20 of the Land Act provides that the Commission may grant a person a license to use the
unalienated public land for a period not exceeding ﬁve years subject to planning principles as
it may prescribe. Although under Article 67 NLC is responsible for administering and managing
public land, the planning rests with county governments. NLC can only prescribe the planning on
public land in consultation with the county governments
Section 6 of the Land Act provides that the CS shall be responsible for monitoring and evaluation
of land sector performance as well as providing policy direction of the regarding all classes of
land in consultation with the Commission. It would be expected, as it is, county governments are
vital partners in land matters and county governments would be involved in directions involving
land.
Section 146 of the Land Act requires the CS to approve creation for a right of way to the exclusion
of a county government yet it would require some land control and planning.
As noted elsewhere, some public lands vest in the CGs and are administered by the NLC on their
behalf. The Land Act provides for conversion of diﬀerent tenure to another. In this regard, public
land held by counties may be converted to private land. Section 9 of the Land Act requires that
any substantial transaction involving the conversion of public land to private land should be
approved by the county assembly.

Land Act and the County Government Act, 2012
Section 6 of the Land Act provides that the coordination of the spatial plan data ought to be in
consultation with the county governments or their representatives because it is a shared function.
Section 17 of the Land Act requires a management body to submit development plans to NLC
before a reserved public land must require the CGs to approve plan since the commission in the
management of the public land.
Section 20 provides for issuing of licenses of public land by the NLC. Understandably, NLC should
consult the CGs whom they manage land for when issuing licenses.
Section 134 of the Land Act provides for the settlement schemes to be administered by the NG for
shelter and livelihood. Land settlement should include CG involvement as these are established
within counties yet the role of CG is not well articulated. The CG is involved in the identiﬁcation of
beneﬁciaries should be consulted by the NG. The nature of the consultation is not clear and there
are no CG representatives in the Land Settlement Fund Board.

Land Act and Urban Areas and Cities Act, 2011
The Land Act refers to the county governments without recognizing the devolved units in the
Urban Areas and Cities Act. Although they act within the county governments, they are recognized
in law to promote locally sensitive land administration and planning.

Community Land Act
The Community Land Act was enacted to give eﬀect to Article 63(5) of the Constitution. It
provides a mechanism for recognizing, protecting, registering and managing, the land.
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The use of the community land is subject to regulation and should conform to the national and
county laws and policies. Community land management committees are responsible for the
planning of the respective registered community land.54
In Section 19, a registered community or at the request of the county government should submit
a plan for development, management and use of the land registered under the community for
approval. The plan should consider the environmental conservation and heritage and should
be bound by any physical plan. The county government should consider the plan in line with
the development planning laws in place. If the county approves the plan, it should notify the
registered community and the community shall develop the land in line with the approved plan.
The Act clearly recognizes the role of county governments in planning and management of lands
within their jurisdiction.
Unregistered community land is held in trust by county governments on behalf of the communities
for which it is held.55 Unregistered community land is held by CGs in trust for the communities.
Registration of the community land will, therefore bring the trust to an end56 and devolve the
management of the unregistered land to the community after adjudication is done to ascertain
the members of the community. The nature of this trusteeship is not deﬁned. The problem lies
in interim arrangements.57 Section 6-11 of the Community Land Act allow the CS to appoint the
Adjudication oﬃcer to ascertain claimants of the registration of communities in consultation
with the CGs. Whereas the consultation with the CGs is desirable, having held the land subject
of registration previously and with the history of the non-recognition of community land rights
and wanton illegal allocation of the land, there is need for better deﬁnition of CG trusteeship
and greater CG engagement in the registration process to avoid dispossession of the land as
happened in the Coast in the hands of the NG. The CGs would, for instance, involve its oﬃcers
in conjunction with the NG adjudication oﬃcers to facilitate the registration process. We have
pointed out above the role of the CG in registration needs to be articulated. This is particularly
the case in community land.
The Community Land Act concentrates many powers in the Cabinet Secretary leaving out the
NLC and the CGs despite their being key stakeholders. It is the mistrust in the NG that led to
recommendations in the Constitution and the National Land Policy for the removal of community
land management from the NG. This recentralization and minimal control by the CGs is not
desirable.

Community Land Act and County Government Act
Section 19 of the Community Land Act provides for the submission of a community development
plan to the county government for approval. However, under the Act it adopts a very generic
view of a county government and fails to recognize the various county government devolved
units that are involved in the county planning in the County Governments Act.
Section 29 allows a registered community to reserve land for settlement, community conservation
areas, farming, and urban development. These reservations have an impact on the land use
and planning and they ought to obtain the consent of the county government in their areas as
provided under the County Government Act, 2012.

54 Section 15
55 Art. 63 (3)).
56 Community Land Act Section 6 (7))
57 Liz Alden Wily “The Community Land Act in Kenya Opportunities and Challenges for Communities”, Van
Vollenhoven Institute, Leiden Law School, Box 9520, 2300 RA Leiden, The Netherlands (19 January 2018).
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Urban Areas and Cities Act, 2011 and Community Land Act
The Community Land Act completely obscures the role of devolved units in the UACA. The
assumption seems to be that community land is outside cities and urban areas. This is a fallacious
assumption because of the interaction between community lands and urban areas and cities as
more people move to these spaces and land is curved out of community land to accommodate
these devolved units of governance.

Land Registration Act
The Land Registration Act governs the registration of all land in Kenya. Land registered is within
counties. The Supreme Court Advisory Opinion that delineated the roles of the NLC and the
Ministry regarding registration of Land clariﬁed the roles of these two actors but did not address
the roles of the CG. These two actors are at the national level. As noted above, there is need for
clarity on the roles of the CG in adjudication, registration of land and the enforcement of land
contracts.

National Land Commission Act, 2012
The Land Laws Amendment Act 2016 did away with the county land management boards that
had seen the county governments have a say at the NLC. Under the current framework, NLC is
purely a national government institution without representation from the county governments.
It is diﬃcult to see how it will cooperate with the county governments given that it administers
public land on behalf of the County governments.
Article 67(2) requires the Commission to “monitor and have oversight responsibilities over land
use planning throughout the country”. Further, the National Land Commission requires that the
Commission identify, prepare keep a date base all public land while the Section 17 (3) requires the
Commission to approve all the developmental plans, management and use of public land vested
in a state organ including a county government organ.
The role of the Commission in physical planning, management and land use in the counties requires
goodwill and cooperation. Notably, the County Land Development Boards were repealed.58 The
Act fails to create a link between the Commission and the county governments.

NLC Act and County Government Act
The Act has blanket consultation requirements. In the management of the land, the Act does not
provide anything on county governments and the county devolved units such as sub-counties,
wards other than requiring that an oﬃce of the NLC be established in each County. It also states
that the NLC shall establish oﬃces in the counties and may establish oﬃces in the sub-counties as
it may consider necessary.59

NLC and Intergovernmental Relations Act
Dispute resolution in Land Act and Land Registration Act have not provided or envisaged any plan
to have the dispute resolution that may arise solved through Intergovernmental Land Relations
Act.

Land Adjudication Act
The Amendments introduced to this Act in the post-2010 era are of no signiﬁcant eﬀect. Secondly,
the enactment of the Community Land Act, 2016 dealt a blow to this Act as it gives the Cabinet
Secretary the power to appoint adjudication oﬃcers in each of the community registration unit.
58 Land Laws Amendment Act, 2016.
59 NLC section 16(5).
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However, in the transition section, the Community Land Act (CLA) saves the Land Adjudication
for three years or more time as the Cabinet Secretary may gazette.
Just like the Community Land Act, it leaves out the role of CGs and the NLC is the adjudication
process, which includes surveying and mapping which would touch on land use and planning.
Importantly, now that the CLA is in place, it should apply in the adjudication of the rights and
should not be applied on requests, should apply on all the land processes as the community land
rights are being registered.
This Act has various inconsistencies with the Land Registration Act, 2012 and the Community
Land Act.

Land Control Act
Articles 10 and 60 envisage the sustainable use of resources. Article 60 expressly provides for the
principles of land policy including “sustainable and productive management of land resources”.
The sustainable and productive use of land could only achieve through police power in control of
subdivisions, the partition of land among other transactions.
The county governments through land use and planning are essential institutions in achieving
the sustainable and productive management of land. The National Land Commission, having the
oversight role in planning is also a key player in ensuring sustainable land use.
The Land Control Act, in section 6 delineates parcels of land that are subject to this application
of the Act. By the very role of county governments in land use and planning, formation and
constitution of land control boards, delineation of board’s jurisdiction imports the role of county
governments. The Cabinet Secretary cannot, therefore, form or purport to constitute land
control boards without representatives from the county governments to ensure that the land
transaction adheres to land use and planning principles.
Provincial land control board appeals and central control appeal board have no place in the post2010 era. Further, their constitution does not envisage county governments.
This Act does not envisage devolution and county governments in general. It oﬀends devolution
laws by this very fact. The control, which it imposes on agricultural land, is itself a land use and
planning issue and as such county governments ought to be involved.

Valuation for Rating Act
Land valuation and taxation is a critical component of land governance. The Valuation for Rating
Act provides for the preparation of valuation rolls to facilitate eﬃcient collection of rates and
taxes. CGs collect rates while the NG collects Stamp Duty and Capital Gains Tax. Rates and stamp
duty are predicated on updated valuations of land. Unfortunately the valuation rolls in Kenya are
out of date and most transactions in land are based on estimated values versus real values.60
There is need to link the national cadaster to the national land tax and rent database. Both the
updating of valuation rolls and updating the land tax and rent database require joint actions of
the CGs and NG. Indeed tax and rates are levied on very few properties currently. There is need
to update land information capturing all properties. Updated valuation rolls are important parts
of the CGs role on.
The role of CGs in valuation is outlined in the NLUP, which provides that “land valuation and
taxation shall be based on approved development plans and relevant local area land use and
development guidelines”. It is a matter of concern that the task of developing the framework
60 P. Kameri-Mbote, Kenya Land Governance Assessment Framework (LGAF) (2018) University of Nairobi School of
Law
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guidelines on valuation of land and land based resources is assigned to NG institutions (Ministries
in charge of land and environment) and excludes CGs.

Survey Act
We noted that survey is a function of the CG. However, the Survey Act Cap 299 has not been
revised to reﬂect the reality of devolved governance. Link in Physical Planning, the role of the
Director of Survey is very prominent.

5.4 National Policies
A number of policies are worth noting here. The ﬁrst is the National Land Policy. The National Land
Policy, Sessional Paper No. 3 of 2009 predates the Constitution and does not therefore capture
the institutional architecture of devolution in the 2010 Constitution. The Policy is however a very
comprehensive document and captures the spirit of land reforms that informed the Constitution.
These include the principles of land policy; the provisions on land tenure and land use. The
Policy, like the Constitution provides for three modes of holding land: public; community and
private. In coming up with these tenure typologies, it critically analyses the problems with the
prior categorizations. Worth noting is the designation of land a government which had resulted
in abuse of powers of allocations chronicled in the Ndung’u Report. While the Ndung’u Report
addressed the conversion of public land ownership to individual land ownership, the Land Policy
also highlighted the conversion of land under group tenure (trust land and group ranches) to
individual tenure and the abuse of power by local authorities (the precursors to counties) in
dealing with trust land and oﬃcials of group ranches in dealing with group ranches. The Policy
also highlighted the opaque ways in which compulsory acquisition was carried out and the failure
of planning authorities and non-adherence with planning laws. These are pertinent issues for the
county governments.
The National Spatial Plan 2015-2045 is a national spatial vision that charts the path for physical
planning in the country. CGs have physical planning functions but in the list of those consulted
in the drawing of the Plan they are conspicuously missing. The list includes very many NG
institutions, which points to an attempt at recentralizing planning. While both NG and CGs have
roles in planning, neither of them can execute the physical planning function on its own.
The National Land Policy pointed to the need for a National Land Use Policy and it is good to note
that the National Land Use Policy was passed in 2017 and launched in 2018. It is interesting to note
that in its guiding principles, devolution is not included. The counties are only listed for purposes
of computing demographic data. The need to share information is only couched at the level of
Ministries, Departments and Agencies of NG and does not explicitly bring in CGs and institutions
under them. On land administration, registration and management of transactions, the Policy
does not rope in CG institutions. It recommends the predicating of the national cadaster on
national spatial plans and policy guidelines and does not include CGs. Similarly land tax and rates
are linked to the national cadastre with no information on how information from counties will be
leveraged.

REPORT ON THE AUDIT OF NATIONAL AND COUNTY LEGISLATION AND POLICY

| 209

Table 14: Matrix Audit for the Land and Planning laws

% !!#


!""#"

!*(+#$*555
)&(*%$%&%-()5
()*&(%"#%(
$%$))*$/8

%-%-#"%(**
&(%"#8

)$*)"$)&+"2
&(,*$%##+$*/+*
**%$*()
*5

!)*%!%"# 
$#!*/&)$*
%+$*(/*%$"%+$*)
$$*%$"%,($#$*
!$%--*"$*/(
"$-*5))"%$
%,(+5


%($,$*%(/%""
&+""$5

1( &!

2017/ !"
"
&!
"

". 

)*")%+$*/"$
$%(#*%$+)*%%""*
$))(/*$
)**)*)5

""&&(%)
&"$$$(%#$*%$"
","/*&"$$$+$(*
%+(*+")%+$*/
+$*%$5

%+$*//)"
,"%&#$*"$))%+"
$%(#*,"%&#$*%
**%$"/)"
,"%&#$*"$5*%$"
%,($#$*)%+"%$"/
&(%,$("&($&")
%"$&"$$$$
%%($*&"$$$/*
%+$*)5

""$*("0)&"$$$
+$*%$$)#)*%
+(*(/
##()&%*$*
)(*(/%$*$"
%##**5$*
(*(/#/%$,$
%$)+"**,%(+#)%$
)*%("))+)%%##%$
$*()**%*$*%$"$
%+$*/%,($#$*)5

"")+))%,
)!)*%#$*)*5 *)
(#$*&(7
,%"+*%$)*(+*+(%
$*("0%,($$5

)$*&+"2&(,*$
%##+$*/"$$ $/5
$,$*%(/%&+""$5


%+$*//)","%&#$*
"$)#$&&(%,/
%+$*/))#")$*$
#"#**#$*%*
*%$","%&#$*"$5
"$*""*%***)%
,%"+*%$$)&""/*
&($&")%%%&(*%$$
%$)+"**%$5
$*(**('+(#$*%(
&+"&(*&*%$)
%+*"$$*%$)**+*%$5

()$*%)"*)
+$*%$(%#*%$"
%,($#$*%$*(%"/
%($0$*
$*(%,($#$*"
"*%$)$"
%##***%&(%(#*5

"$*""*%*
#&(*,)%,%",
%,($#$*/&(%,$%(
%$)+"**%$$%%&(*%$
$*&(&(*%$%&"$)
$()&*$*(%")%
*%+$*/))#"/$
.+*,$*&(%))5
%+(*+")
$*(%")%*%$"
$%+$*/%,($#$*)$
&"$$$$*))%+"
()&*5

#"("/&(&(*%$%
$*%$"2(%$"$"%"
&"$))+$*%$%*
(*%(%/)"
"$$$+$(*""
2(  &!
"

(






#$*"-))%66
&"*"-$*)$*(*/5

%("$$%(#*%$
*<)**)*)(%#%+$*/
*%$*%$*%$"
%,($#$**5

*%$CG%$)
%$)**+*%$"&(%,)%$
**('+()%+$*/
,"%&#$*)&"$)*%
&&(%,/%+$*/
))#")5

"

%$)**+*%$"
#(*%$%+$*%$)
*-$**%$"$
%+$*/%,($#$*)$
**%$" $)
"$$$%"/)%+"
$%(#*(,-%*)
"-5

)"-)%+"(&"
$(&"-*"-
"$*%*%$)**+*%$"
&(%,)%$)%$,%",
%,($#$*5
(#%$0*$-/)"
"$$$"--**($

210 | R E P O R T O N T H E A U D I T O F N A T I O N A L A N D C O U N T Y L E G I S L A T I O N A N D P O L I C Y

% !!#

". 

"
()$*)*3*
$*(%,($#$*""*%$)
*3*%+$*/%,($#$*)
*$ "%*AAF%
B@AC5

3("

$)*(%")%*
$*(*(/$*
*%$" $%##))%$
-*()&**%"$5
"(*%$%*)(%")$
*B@AE+&(#%+(*
,)%(/&$%$%)$%*
())*%+$*/(%"5

"(/*(%"%%+$*)
,),)  $ 5

!&(%,)%$/%$*
 $ 



5F)()&%$)"%(
"$)*%(&(%(#$
#%$*%($$,"+*%$
$%$)+"**%$-**
 5

%+$*)((*"
)*!%"()$*"$
)*%($)%+"")%
$"+5

!&(%,)%$%(
%$)+"**%$-*%+$*)$
"$)*%(&(%(#$
#%$*%($$,"+*%$5



5ADF&&(%,)(*%$
%(*%-/-*%+*
.&())('+(#$*%(*
$,%",#$*%*%+$*/
%,($#$*5

$+)&"$$$#/
$$*&(%))%
(*$(*)%-/$
*))*+$*%$%*
%+$*)5

!.&())&(%,)%$%(
*$,%",#$*%%+$*/
%,($#$*)5

"(/(%"%%+$*)$"$
 +*%$$()*(*%$5




5I('+()**$/
)+)*$*"*($)*%$
$,%",$*%$,()%$%
&+""$*%&(,*"$
)%+"&&(%,/*
%+$*/))#"/5

()$%$*%$%
-*%$)**+*)9
)+)*$*"*($)*%$:5

*%"(/-*
)+)*$*"#$))%)*%
"(%$*$)*$)$-
*%+$*/))#"/-""
$5



5ACD%$)*")#$*%
)**"#$*)#)2*
(%"%%+$*/%,($#$*)
)$%*,(/"(5

,"%&#$*$)&*"
&"$)$%+$*)$*%
*%($)**"#$*
)#)$*)$)*%
&(%,%(5

"(/*(%"%%+$*)$
*)*")#$*%
)**"#$*)#)$*
&"%)+)#)$
%+$*/ $*(*
,"%&#$*"$)$
%+$*//)","%&#$*
"$)



$**(*)%+$*/
%,($#$*))%($
$**)$%)$%*
(%$0*)2*%-$)$
+($()))+7&(*)%
*%+$*/5

))+&(*)&(%#%*
"%")$)*,"$
#$)*(*%$$&"$$$
$)%+"(%$05

!&(%,)%$%(*)2
*%-$)$+($()5

4(#"&
"

%$$*(*)&%-()$*
$*(*(/

$,%",$*$*
(*(/*%%#+
(#%,)(%#*$*$
&+(&%)%($*$
%##+$*)$/%,(
*("$5

*%("%%!****%
($*%##+$*)$/
%,(*("$-*$
%+$*)5



REPORT ON THE AUDIT OF NATIONAL AND COUNTY LEGISLATION AND POLICY

| 211

Table 14: Matrix Audit for the Land and Planning laws (Cont’d)

% !!#

". 

"

*")%%)$%*(%$0
*(%"**%+$*)&"/
$%##+$*/"$5


5F%+$*/*%%"
+$()*(%##+$*/
"$$*(+)*%(*
%##+$*/5

"%"+*%(*)**
"*(+)*"$$*(+)*%(
*%##+$*)%(*
$*#$*%*)"-
+)**(+)*5

%($*%$%*(#)
%*(+)*)&*%$)+(**
*$*(*/%%##+$*/
"$)#$*$5
*(*%"*%$)%
*%+$*/)*(+)*8
%+$*/$)*%,"%&
*(+)*)&(+")5



5F>F?>F?$/" !"
$("*%$*%+$()*(
%##+$*/"$-*$*
%+$*/)""$
%($-**
&(%,)%$)%*)*$
$/%*(&&""
"-5

(*"FC4%$)**+*%$ 
(*)**%##+$*/"$
,!"!! 
" %!#!#"
!"(
!!""# 
"! !
#"&$#&
"$&;5
 )**3*%
"(/-*9*($)*%$:)
$*&*()
%$)**+*%$()""
"$)-*%##+$*/
"$5



5H)*(*%$%
%##+$*/"$5

5(
$%*#&%(*)%*
!" "" )*%,**%
(32012
,%"+*%$+**)$%*"(
%-*))%$$**5
%+$*/ $)*(()
()&%$)"%(
#$)*($()*()
-*$%+$*/$$*
#&"#$**%$%&%")2
+"$)$)*(*)$
%($-**)*5
(%"%*%+$*/ $
)*(()%-,($%*
"("/"$!*%%,(""
%+$*/#$)*(*%$5

$)*(*%$*1
+"*%$)>B@AG?,$%*
)&"*%+*(%"%%+$*)$
*+"*%$)5



$()*(*%$)%+"
()&%$*%%+$*/$)
$"$!*%%+$*/
&"$$$$,"%&#$*5

%+"$()*(*%$)
(#*% $)*(/2"$
()*()$%+$*)5
$!%+$*/ $)*((*%
%+$*/.+*,$(%
"$+$*%$$%,(""
%+$*/#$)*(*%$5
"(/*(%"%<("*%$)&
-**%+$*/ $
)*(($*()*(*%$%
%##+$*/"$-*$*
%+$*/5





212 | R E P O R T O N T H E A U D I T O F N A T I O N A L A N D C O U N T Y L E G I S L A T I O N A N D P O L I C Y

% !!#


". 

"

%(%$*%$%*(%"
%* $*(%,($#$*"
"*%$)%##**$
)**"$"$)&+*)5

%+$(/"$)&+*)
*-$%+$*)$
())/*
$*(%,($#$*"
"*%$)%##**5

(%,%(*(%"%*
$*(%,($#$*""*%$)
%##**$"$-*
%+$(/"$)&+*)5

6(
#"
"

)"-(#$)*,
%(*(/()*(*
$*#$*%*
%##+$*/ $*B@AF5 *
,)*$*(*(/
&%-(*%&&%$*
 +*%$%()%(
%##+$*/()*(*%$
+$*)5 *%)$%*&(%,
%(*$,%",#$*%
%+$*)$* +*%$
&(%))5

 +*%$&(%))
#/*%+%$"$+)
&"$$$-)*(#*
%%+$*/%,($#$*)5

(%,%(*$,%",#$*
%%+$*/%,($#$*)$
"$ +*%$5

7( 
" "

(#$%*)*%)
$%**!%$%(,%",
+$*)%%,($#$*5

%$*(%"%,((+"*+("
"$2-)"$+)$
&"$$$))+5))$
*%$*%(+"*+(
$%+$*/%,($#$*
+$*%$5

*$!*&"%*)
)**+*-*$*%$*.*%
,%"+*%$$*((&"
*"-$#!&(%,)%$
%(&(%**$*$*()*)*
)!)*%&(%***(%+
%*(,%"+*%$"-)%("$
**%*#&(*,)%
,%"+*%$5





&&%$*) $
%$*(%"%()-"))+)
*/("%%!$$*%(
-*$%+$*)5
+(($*"/)$%(%"$
*)%()

,)* $%$*(%"*
$$(%")$*5

(%,%((%"%$ $
%$*(%"%((%)))5
8(%
"!
2016

%$$*(*%$$$
*("*%$)&*-$
**%$" $
%##))%$$*
$)*(/2--),(/
(%)*/5*-%*%()(*
*$*%$"","
 &%-()*%$**
""%*%$%&+""$
#%,5


%$"*$#$*)%
**%$" $
%##))%$2* $)*(/
$%+$*)-*()&*
*%"$#$#$*$
#$)*(*%$$*%
)%"*$"*-*5

%%!* $ -)-*
,%"+*%$"$)$"**
*"$*%$%+$*%$)*%
$"%+$*)*%((/%+*
*("$+)&"$$$
+$*%$*,"/5

%(%+$*)*%$
#$#$*)*)&%-(*% %-*/.()*)&%-(5
$***""%*%$%
*%$%+$*/(%"$
&+""$*%*$*%$"
"$%,($$"("/5
%(%+$*/%,($#$*5
*%$*(%"%
 2 1%+$*)
%+$*/%,($#$*)$"$
,($*+$*%$)
()*(*%$2(+"*%$2$
-*()&**%"$+*
$%(#$*%"$(*)5
#&%(*%*)
%((%+)*$*%$%
#$#$*)-)*%&"
"$'+)*%$$%+$*/
"$()*(*%$2
)%)*%$+$*%$)%
(+"*%$2$$*%$
*%+$*/.+*,
$$%(#$*%
()&%$)"%("$5
&(%&(*/(*)$
%$*(*)$**%$"
%,($#$*5


REPORT ON THE AUDIT OF NATIONAL AND COUNTY LEGISLATION AND POLICY

| 213

Table 14: Matrix Audit for the Land and Planning laws (Cont’d)

% !!#

". 

"



5H>D?%+$*/ $
)*(()""
()&%$)"%(
#$)*($()*()
-*$*%+$*/$$*
#&"#$**%$%&%")2
+"$)2)*(*)$
%($-**)*5

%*%,*$*
$*%"$!*%+$*/
$)*((*%*
%+$*/5))%+2*
 )$&&$%*
5

$(%"$"$
 +*%$$()*(*%$
$$%+$*/&%")2
+"$)2)*(*)$*)
(-)%+"%,*"
**%$"&%")2
+"$)2)*(*)5

#" 
""
266

"+*%$)%**%$"
%,($#$*$%+$*/
%,($#$*$%""*%$%
)*#&+*/$(*)5

&*$%,"+*%$(%"")
)%+"%$)#**(
%+($/*%$"%*
*%$"%,($#$*$
%+$*/%,($#$**%
&(%(#*(*)!)5

,-***%"(/(%")
%%+$*/%,($#$*$
*%$"%,($#$*5

# $&"
299

+(,/+$*%$)*""
$%($**%$"
%,($#$*)&*
&(%,)%$)%D*+"
-#!"$)+(,/$
#&&$+$*%$5

+(,/*)%+"
"$-**
%$)**+*%$""$*%$
%+$*%$)*-$*
1*5

&"*+(,/*$
(&"-*"-**("*)
%$)**+*%$"&(%,)%$)%$
,%"+*%$$))$#$*%
(%")*%$5

%($)*$,!# $& -$
**#$)
%,($#$*)+(,/%(%(
"$))+(,/%(5
%,($#$*)$
"$)$$(+"*%$%
)+(,/%()$*($)
+$*%$5



*&(*)*B@A@
%$)**+*%$$-"
$*&*$
$*("0*%$2%)$%*
$"+,%"+*%$$**)
)&*+($*
%$)**+*%$5

,)* 5 *-)*%
&*+(*$)**+*%$"
(#-%(!&(%,%($*
%$)**+*%$5

 "
 &
!!  
(32009

()*,( *%+
%+$*(/*%-()$*2
)+)*$"$'+*"
+)%"$%(&(%)&(*/
$&%)*(*/

%$)**+*%$('+()**
 $%(%
%$)**+*%$"&($&")%$ %($- $%(
"$1**%"/)%+" $%$)**+*%$*!$
,"%&1(,-
%$%(,%"+*%$5
(+"("//5



*-)*%(,-,(/A@
/()$*)$*)I*/()%
*$)*%(,-*%
&*+(*,"%&#$*)$
*"$)*%($*
$)**+*%$"(#-%(!%(
"$%,($$5
,-**%$" $
%"/5



%$)**+*%$&(%,)%(
)**"#$*%"$)&+*)
/)*")$*
$,(%$#$*1 $%+(*
1$%+($()%"+*%$%
"$)&+*)+)$"%"
%##+$*/$**,)

$,(%$#$*1 $
%+(**))*")
 %+(*)+**/%$%*
%,(""%+$*)5
()$%(#-%(!%(
()%"+*%$%"$)&+*)
+)$"%"%##+$*/
$**,)5

-*%('+(&"%/#$*%
  +)*%""%+$*)%
%(&(*(#$
&%&+"*%$)$($*
%+$*)5
%+$*)*%-%(!-*$
&+**$*%*((#-%(!
()%"+*%$%"$)&+*)
+)$"%"%##+$*/
$**,)$($*%*
%$)**+*%$5

214 | R E P O R T O N T H E A U D I T O F N A T I O N A L A N D C O U N T Y L E G I S L A T I O N A N D P O L I C Y

% !!#

". 

"

9( "
" 
2015)2045

(%,)%(*
,"%&#$*%
#$)*(*,$*()#%)*
%--""$%+$*)

*%(#%$0&"$$$ "$*%$")&*"&"$$
#&(*,)*$*%$"$ %+$*/,"%&#$*&"$)
%+$*/",")

10( "
! 
2017

)*%,*!$*
%+$*/&/)"&"$))
)*(*$&%$*5

*%$""$)%+"
#"#*%$%%+$*/
&"$)*!$%$%(
$*%$"&"$$$
#&(*,)5

$)+(*%$" $)"$
*!)%$%(%+$*/
"$$$$)5

9(!#"&
"2014

5AB=&$"*/*%(
%$$*()*%("*&/#$*
*(*)*%*(#$/
%+$*/))#"/5

(#*""$
$%($*)+$"))*(
))*$(#)+()%
***-,(%()%+$*
%(*)-""$%*+)
%()+ **%-#)5

(%,)*$(#)+(
$&+*$&"#$)#)
*%&(,$*+)5



5AA)%+$*%(("/
&/#$*%(*)/%+$*/
))#"/5
10(  & 
#"& &!
'
2015

%%#$/$)**+*%$)
(*+$(*""5

)!%%,("&)*(/
#&($&(%&(
+$*%$$5

*(#"$$)**+*%$)+$(
*""5

11(  "&
#"&
# !"

$"!
"' 3
2015

*%$E>C?&(%,)%(
.*$)%$%(+"(0*%$
&(%/$%#%(*$F
#%$*)%(#%(*$%$5

))"!"/*%+)
$#/*+($%+**%$
.*$$*%&(&*+*/
*+)*$*% *%
*"-5

%(&%$%-#$/
*#)*.*$)%$#/
%$5>&%))"/*-?5



5.5 Conclusion
From the foregoing, it is clear that devolution laws enacted immediately after passage of the CoK indeed
reﬂected the spirit of the Constitution on devolution. Unfortunately land laws and related service laws are
yet to be totally aligned with the CoK. Indeed the role of CGs is relegated to peripheral functions of rating
and partly planning. Roles such as adjudication, survey registration and governance of land transactions
remains the remit of the NG. This has implications for other sectors such as agriculture, natural resource
management and general access to, control over and management of land related resources in the
Counties. The NG, by omission or commission, has been trying to re centralize land functions from the CGs
and the NLC. This is more evident in the Land Laws Amendment Act, 2016 and the Physical Planning Bill,
2017.
The CGs should be assisted to deﬁne their county speciﬁc land questions and deﬁne county land policies
to address those questions. There are counties outside the ten that were identiﬁed for the audit that have
addressed their mandates on land in a robust way as suggested here. These include Kajiado, which has a
Land policy and Kericho, which has a Survey Act. Makueni has also begun a consultative process to collect
views to facilitate the crafting of a land policy and law for the county. These experiences can inform the
process of deﬁning and dealing with land in the counties. CGs should also be assisted to prepare county
speciﬁc land use policies to guide the county physical planning process.
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6

TRADE AND INVESTMENT

6.1 Introduction

T

he trade and investment sector cuts across areas of economic and business activity such
as industry and investment, cooperatives, trade, EAC integration, and tourism.61 Sectors
such as industry and investment contribute about an annual average of 10 percent of the
country’s GDP.62 Most of these areas are shared, in varying degrees, with the county governments.
The county governments are in charge of areas such as regulation of markets for local trade, trade
licencing, fair trading practices, local tourism, and cooperative societies. It is expected that laws
and policies would be aligned to ensure respect to and adherence to the functional boundaries
that have been established between the two levels of government.
The audit of the trade and investments sector entailed a review of 32 pieces of national legislature
in order to ascertain the extent of alignment with the constitutional framework. The previous
legal and policy audit of legislation in 2015 entailed a review of Value Added Tax, Consumer
Protection Act, Scrap Metal Bill, County Industrial Bill and Policy Framework for Regulation of
Corporative Societies. In the report, recommendations were made for the alignment of the laws
with national legislation.
Despite this, there still exists laws and policies that essentially recentralize this function back
to the National Government. This phenomenon manifests itself through regional development
authorities, state corporations and other national institutions, which continue to perform
functions that belong to county governments. The eﬀect of this has been that devolved functions
are under-funded, there is wastage of resources and overlaps/duplication of roles. To cure this,
comprehensive legal and policy reforms are required including the Trade and Investment sector
to achieve alignment with the devolved system of governance.

6.2 National Legislation
A total of 32 National Acts. In general it was found that the majority of the legislation for the
Trade and Investment Sector do not cater for county government representation in their Board
and Committee structures and key decision making positions yet the legislation cover important
trade and investment issues aﬀecting counties. This was particularly so with regard to the Special
Economic Zones Act, 2015; Export Processing Zones Act, Cap. 517; Micro and Small Enterprise Act
No. 55 of 2012; and the Public Private Partnership Act, Cap. No. 5 of 2013). The National Legislation
touching on the County functions does not also allow for consultation with the respective county.
Only the Micro and Small Enterprise Act No. 55 of 2012 is currently under review to address county
government functions. It was found that some key institutions are established only under legal
notices and required legislative review.

61 Republic of Kenya, National Treasury ‘Report for the General Economic and Commercial Aﬀairs’ (GECA) Sector
(September 2016) P. 141.
62 As above.
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Table 15: Audit of the National and County Legislation for Trade and Investment Sector
for conformity with the Constitution 2010 (Cont’d))
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Table 15: Audit of the National and County Legislation for Trade and Investment Sector for
conformity with the Constitution 2010 (Cont’d))
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Table 15: Audit of the National and County Legislation for Trade and Investment Sector for
conformity with the Constitution 2010 (Cont’d))
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6.3 National Policies
Two National policies were audited for conformity to the Constitution 2010. These are: the Draft National
Co-operative Development Policy, 2017 and the National Trade Policy, 2016 (Transforming Kenya into a
Competitive Export-led and Eﬃcient Domestic Economy). The Trade Policy was found to conform to
the Constitution 2010 and was consistent to the expected to Trade as a County function. However, the
National Co-operative Development Policy was still in draft form and yet to have stakeholder input. One
missing element from the latter policy is the need for measures aimed at capacity building at the county
level and technical assistance to align the county policies to the national policy.
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Table 16: Audit of two National Policies in the Trade and Investment Sector for conformity
with the Constitution 2010
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6.4 County Legislation
A total of 13 pieces of county legislation were reviewed. Not many counties have passed laws dealing
with trade and investment. This informed the recommendation that the national government needs to
develop a capacity development strategy for county governments in the development of national laws
and policies for county governments. The table below captures the analysis from the county legislation
examined.
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Table 17: Audit of the County Legislation for Trade and Investment Sector for conformity
with the Constitution 2010
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Table 17: Audit of the County Legislation for Trade and Investment Sector for conformity
with the Constitution 2010
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7
7.1

URBAN DEVELOPMENT

Introduction

W

hile the Constitution devolves powers the 47 counties in a symmetric manner, it does
recognise the need for a separate framework for urban governance. In this regard, the
Constitution provides that national legislation should provide for a separate framework
of urban governance and this should entail: criteria for classifying urban areas into cities and other
categories; principles of governance and management of urban areas; and provisions for public
participation in urban governance.68 Indeed, while the basic services are common throughout
the country, the nature or process through which these services are provided diﬀers from the
concentrated urban population versus the sparsely populated and wide geographical areas in
rural set ups.
Parliament passed the Urban Areas and Cities Act (UACA), which classiﬁes urban areas into
municipal, city and town status. Despite this, the general area of urban development requires
an overhaul in order to align laws and policies to the constitutional provisions regarding urban
governance. The expression “urban development” is used almost interchangeably with “urban
planning”. They both refer to policies, laws and procedures as well as political processes, which
promote responsible governance in the following areas inter alia:
Legitimate land tenure rights
Land use and planning
Transportation
The taxation of land value as the means towards optimal urban development
environmental sustainability issues
The planning and design of transportation and communication networks
public participation governance and inclusive leadership

The principles above are reiterated by the National Urban Development Policy, which indicates
that the core principles for sustainable urban development include participatory urban planning,
development and governance, equity in access to resources and opportunities, and eﬃciency in
resource use and service provision. Other principles include: social, economic and environmental
sustainability, inclusivity: cities and urban areas that cater for all segments of urban residents
including marginalised and vulnerable groups, and good governance. Urban areas should also
have and facilitate connectivity and synergy between county, national and global urban systems,
and good quality infrastructure and services, and are secure, clean and green. The audit looked at
policies, laws and procedures in the thematic areas set out above in three main themes:
(a) Devolved Government;
(b) Land and Environment; and
(c) Public Finance.
66 Article 184 (1).
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7.2

Legislation and Policy on Urban Development

The 2010 Constitution contains institutional arrangements, principles, and provisions that require
policy and legislative measures (both at the national and county governments) to ensure smooth
implementation. Speciﬁcally, the Constitution requires a legal framework for separate urban
governance, as well as laws and policies to facilitate the same.
There are a number of laws and policies that have been enacted or adopted (at national and county
levels) and these provide a general basis for implementing urban development. The laws and policies
are analysed in the table below.
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Table 18: Matrix Audit for Urban Development Laws (Cont’d)
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Table 19: Matrix Audit for Urban development laws (Cont’d)
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Table 18: Matrix Audit for Urban Development Laws (Cont’d)
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Table 18: Matrix Audit for Urban Development Laws (Cont’d)
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Table 19: Matrix Audit for Urban development laws (Cont’d)
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Table 19: Matrix Audit for Urban development laws (Cont’d)
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Table 18: Matrix Audit for Urban Development Laws (Cont’d)
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Table 18: Matrix Audit for Urban Development Laws (Cont’d)
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Administrative Orders (Cont’d)
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8
8.1

K

NATURAL RESOURCES
MANAGEMENT

Introduction

enya is endowed with numerous natural resources, including water, forests, wildlife,
minerals, ﬁsheries, wetlands and biodiversity. Many of these natural resources are ﬁnite.
The resources are also for the beneﬁt of the entire citizenry in Kenya. Being part of the
environment, there is need for their integrated and sustainable management.
The manner in which natural resources are owned and their use regulated has been the focus
of public policy discourse since the colonial period. The constitutional review process dealt with
natural resource management under the broad rubric of land and environment. This dual lens
was due to the fact that, ﬁrstly, natural resources are part of land. The land question that has
confronted the country for long is partly a question about access to and exploitation of the
country’s vast natural resource base. Consequently, rules about land tenure and land use are
intricately linked to the manner in which natural resources are managed, used and beneﬁts from
their exploitation utilised. At a second level, natural resources are also part of and found in the
country’s environment. From a conservation standpoint, rules about environmental management
have to align with the imperatives of natural resource use. The concept of sustainable
development, long accepted as the organising framework for the environmental sector, seeks
to balance environmental prerequisites with development objectives so that the process of
exploiting natural resources for development purposes does not compromise the environment.
Similarly, environmental management has to be undertaken in a manner that enables society to
derive beneﬁts from the resources in the environment.
The Constitution captures several important underlying principles in the management of the
environment. First, is the recognition that natural resources are public resources whose use
should be undertaken for the beneﬁt of the entire Kenyan society. This is encapsulated in the
Constitution through the inclusion of natural resources within the deﬁnition of public land. Article
62 incudes in the deﬁnition of public land, forests, minerals and water. The broad rules that
govern the management of public land, including the requirements that it must be used for the
beneﬁt of all Kenyans has become an important guiding principle in the design of implementing
legislation and policy on natural resource management.
The second overriding principle derives from the recognition that natural resources are ﬁnite.
Wanton destruction and over-exploitation of natural resources will result in their depletion and
unavailability for future generations. This is the rationale for the requirement under Article 69
of the Constitution placing an obligation on the state to conserve and sustainably utilise natural
resources within the country and ensure that beneﬁts derived from the exploitation of natural
resources are shared. People are also obligated to cooperate with state organs, at the national
and devolved level, in the process of conserving and ensuring sustainable utilisation of natural
resources in Kenya. There is need, therefore, for concrete legislative and policy measures for
sustainable management and conservation of natural resources. In auditing legal and policy
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enactments in the natural resource sector, it is important to determine the extent to which they
promote conservation and sustainability and allow for regeneration of renewable resources.
Thirdly, natural resources are to be utilised. The natural resource base of a country determines
its wealth. The Constitution recognises this fact and underscores the need for measures to be
put in place for the exploitation if natural resources. In the exploitation process several rules
are captured in the Constitution to provide guidance. First is the need for the exploitation to be
sustainable. Secondly is the requirement that the beneﬁts to be derived from the exploitation
of the resources have to be shared in an equitable and fair manner. While Article 69 of the
Constitution provides for beneﬁts-sharing in broad terms, indicating that natural resources must
be utilised for the beneﬁt of the people of Kenya, Article 67 speciﬁes that local communities have
to beneﬁt from such exploitations.
The process of exploiting natural resources normally involves entering into contracts with those
with the expertise, technology and resources to be able to extract the resources from the ground
and ensure they are processed. The manner in which those contracts have been entered into in
the past have led to disaﬀection amongst communities, denied countries the required revenues
and on occasions resulted in resource-based conﬂicts. Consequently, the Constitution provides
that the process of concluding natural resource agreements must involve the legislature. This
is the rationale for Article 71 of the Constitution which provides the enactment of legislation to
provide for the ratiﬁcation by Parliament of certain contracts seeking to provide for a right or
concession relating to exploitation of certain natural resources.
Fourth is public participation. The Constitution recognises public participation as an important
principle of governance that must be provided for and adhered to in all public processes. Public
participation is also to guide the process of enacting and interpreting laws and policies. Courts
have struck down laws and policies that have either been developed without public participation
or that limit the involvement of the public in their implementation. In addition, Article 69 captures
the importance of public participation in natural resource management processes.
In the conservation and management of natural resources, there is contestation between
modern and traditional practices. In the introduction of modern laws for conservation, the
obtaining philosophy was that traditional and cultural rules and practices were inimical to the
sustainable management of natural resources. However, literature demonstrates that this
postulation is erroneous. Scholars, such as Professor Okoth Ogendo, have argued that traditional
rules promoted conservation and sustainable utilisation of natural resources. Consequently, the
Constitution recognises the need to incorporate traditional practices in the management of
natural resources and conservation of biodiversity.
In assessing legislations and policies on natural resource management, it is important to assess
the extent to which they adhere to and promote the above principles. In addition, the laws and
policies have to clarify the ownership and use of natural resources. As regards ownership, they
have to clarify that natural resources are the heritage of all Kenyans. The laws and policies have
to capture their public nature and demonstrate the role of national and county governments in
the ownership, management and use of the natural resources. Secondly, rules put in place for
the management and use of the natural resources have to respect, align to and implement the
functional divisions under the Fourth Schedule of the Constitution.
Under that Schedule, both national and county governments have a role in the management of
natural resources. The manner in which the roles are elaborated must promote collaboration
and inter-governmental relations, avoid conﬂicts, duplication and wastage. The rules must also
adhere to the principle that resources follow functions. Consequently, the resource implications
of the provisions and vesting of responsibility on the two levels of government must be clear and
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adhered to in the content of the laws and policies. This chapter reviews policies and laws in three
sub-sectors: water, mining, and forestry. In each of the sectors, the applicable laws and policies
are analysed with a view of identifying legislative and policy gaps. This is followed by a summary
(in the form of a matrix) of the issues covered in the preceding analyses.

8.2 Water Sector
Water plays an important role in Kenya’s socio-economic development, being used for domestic
and industrial purposes. Despite this, Kenya remains a water-scarce country necessitating the
continued revisions of the legal, policy and institutional framework governing sustainable
management of water resources in Kenya. While communities had traditional rules to regulate
use of water based on the principle that water was a public good, formal laws developed from
the colonial period sought to divest ownership of water resources away from communities and
put it in the government. In 2002, as part of liberalisation wave supported by the World Bank, the
country adopted a Water Act.
The 2002 Act was enacted in response to the recognition that the existing fractured institutional
mandates and outdated legislation were too focused on a demand-driven approach to water
management and were not capable of achieving eﬀective, eﬃcient, and integrated water
management for poverty alleviation and sustainable development. The reform process focused
on separation of water supply and water resources management so that the Ministry of Water
and Irrigation’s role would be policy formulation and implementation while leaving detailed
regulations to a decentralized set of local institutions and parastatal organizations. The 2002
Act made several reforms to the water sector revolving around four themes: separation of
management of water resources from the provision of water services; separation of policy making
from day-to-day administration and regulation; decentralization of functions to local institutions;
and the involvement of non-government entities in the management of water resources and in
the provision of water services.
The adoption of the 2010 Constitution elevated water governance to Constitutional status. The
right to water was included in the Bill of Rights, where everybody is guaranteed the right to clean
and safe water in adequate quantities. The provision includes both issues of water quantity and
quality, capturing the dual responsibility of eradicating water scarcity and dealing with water
pollution. While the right to water is a socio-economic right requiring legislative and other
measures to ensure its realisation, including budgetary allocation, the inclusion of the right within
the Constitution is a demonstration of the importance the country attaches to water provision.
The Constitutional provision on functional distribution gives the national government the
responsibility, under the Fourth Schedule, relating to use of international waters and water
resources, and also the protection of the environment and natural resources with a view to
establishing a durable and sustainable system of development, including, in particular— (c) water
protection, securing suﬃcient residual water, hydraulic engineering and the safety of dams.
Additionally, national government has responsibility for marine navigation. On the other hand,
counties have the responsibility of implementation of speciﬁc national government policies on
natural resources and environmental conservation, including soil and water conservation. Other
relevant functions for county governments include:
Agriculture including (e) ﬁsheries.
County health services, including, in particular (g) refuse removal, refuse dumps and
solid waste disposal.
Control of air pollution, noise pollution, other public nuisances and outdoor advertising.
Cultural activities, public entertainment and public amenities, including (i) county parks,
beaches and recreation facilities.
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County transport, including (e) ferries and harbours, excluding the regulation of
international and national shipping and matters related thereto.
County planning and development, including (a) statistics; (b) land survey and mapping;
(c) boundaries and fencing; (d) housing; and (e) electricity and gas reticulation and
energy regulation.
County public works and services, including (a) storm water management systems in
built-up areas; and (b) water and sanitation services.
The upshot of the foregoing is to make provision of water a shared function between national
and county governments. It is imperative that a law or policy developed by either the national
and county level adhere to this reality and seek to promote the sharing of functions, clariﬁes the
responsibility of each level of government and promote mutual cooperation. The issue has been
litigated in the case of Okiya Omtatah Okoiti and 3 others versus Nairobi City County and 5 others
(2014). The Court held that water provision was a shared function between national and county
governments and had to be discharged on the basis of mutual consultation and cooperation. The
judgment points out that:
“From the analysis above, it is evident that water provision is essential to the health and
wellbeing of citizens, and to the realization of other rights such as the right to health.
The importance of its provision and management cannot be underestimated, and the
Constitution and international covenants impose positive obligations on the state to ensure
that it is available to all and have included an additional obligation on the state to ensure
that it is available to vulnerable groups, such as women and communities in marginalized
areas of the country.
Further, under the provisions of Article 21(2) of the Constitution, the state has an obligation
to take legislative, policy and other measures, including the setting of standards, to achieve
the progressive realization of the rights guaranteed under Article 43, under which the right
to water is guaranteed. The achievement of this right is dependent on the proper regulation
and management of water and sanitation services, and of the entities that have the duty of
service provision.
It is thus evident that the provision and management of water services is a shared function,
distributed between the two levels of government. Article 6(2) of the Constitution recognizes
the fact that the governments at the national and county levels are distinct and interdependent. It enjoins them to conduct their mutual relations on the basis of consultation and
cooperation. With regard to water provision, they should perform their respective functions
in the spirit of consultation and co-operation, and in accordance with the legislation, policies
and standards set by the state.”
The role of national government is broadly that of developing policies and standards for the water
sector. Regulation is a shared function between national and county governments. Counties have
the responsibility of dealing with sanitation within their areas of jurisdiction. Due to its crossboundary nature, the legislative framework has to promote both inter-country collaboration and
also collaboration between national and county government.

8.2.1 National laws and policies
The main laws and policies that govern issues to do with water and sanitation at the national level
include the following:
Water Act, 2016.
Hydrologists Act, 2017.
The Kenya Water Institute Act, Act No. 11 of 2001.
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Kerio Valley Development Authority Act, Chapter 441 Laws of Kenya.
Ewaso Ngiro North River Basin Development Authority, Chapter 448 Laws of Kenya.
Ewaso Ngiro South River Basin Development Authority, Chapter 447.
Irrigation Act, Chapter 347.
Tana and Athi River Development Authority Act, Chapter 443 Laws of Kenya
The Draft Water Irrigation Bill, 201.
National Irrigation Policy.
Sessional Policy Number 1 of 1999 on National Policy on Water Resource Management
and Development.
The Water Act 2016 seeks to provide for the regulation, management and development of water
resources, water and sewerage services and related purposes. The Act recognises the shared
responsibility of national and county governments in the management of water in Kenya.
However, there are several shortcomings in the Act that must be addressed if it is to meet the
requirements of the Constitution and the imperative for collaborative engagement between
national and county governments.
First, the Act fails to clarify the speciﬁc roles of national and county governments. Although it
mentions counties, it proceeds on the premise that water and sanitation services management is
mainly a national government function and that the only relevant function of county governments
is that in function ten of the 4th Schedule of the Constitution which deals with implementation
of speciﬁc national government policies on water conservation. In the areas of sanitation and
works, for example, the Act does not clearly clarify how the role of national government diﬀers
from that of county governments leaving room for duplication and conﬂict.
The second issue relates to charging for service provision. While the Act empowers Counties to
establish Water Service Providers at the county level with powers to levy fees for their services,
the role of the Water Services Regulatory Board is not only overbearing, it is designed as a
supervisor of the Water Service Providers and by extension county governments, a violation of
the constitutional provisions of devolution which clearly recognises the distinct nature of county
governments. This is exacerbated by the non-capturing of the principles of devolution as one of
the guiding principles for the implementation of the Act.
Thirdly, the Act creates institutions with unwieldy, unclear and sometimes overlapping mandates.
A critical review of the institutional architecture reveals that these are modelled along the lines of
the Water Act, 2002 with only minimal changes of names and limited infusion of the devolution
ethos.
Fourthly, is the challenge of the transitional provisions. The management of assets and liabilities
in the water sector while dealt with in extensive provisions in the Water Act, the lack of clarity
on the roles of national and county governments makes the handling of assets and liabilities
and its transfer in a manner that respects the shared functional responsibility for national and
county governments a source of conﬂict. The Act, for example, provides that a waterworks
development agency can develop and maintain a waterworks and enter into an agreement
with a county government for the use of waterworks and repayment of loans relating to the
waterworks. This is an area where the better approach would be the development of a framework
for intergovernmental relations so as to ensure that the engagement is more structured and
comprehensive. This will avoid the danger of national government saddling counties with loans
relating to water works for which they were not consulted at the inception and development
stage.
Despite Kenya having adopted the 2010 Constitution, the policy framework for the water sector
still remains the 1999 National Policy on Water Resource Management and Development.
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The main goal of the policy is to ensure sustainable and integrated development and management
of the water sector. To achieve this, the policy addresses water resources management, water
supply and sewerage development, institutional arrangements for water management, and
ﬁnancing of the water sector. The speciﬁc objectives of the policy include: (i) the preservation,
conservation, and protection of water resources and their sustainable, rational and economical
allocation; (ii) the supply of suﬃcient quantities of good quality water to meet various needs
including poverty alleviation while ensuring safe disposal of wastewater and environmental
protection; (iii) the establishment of an eﬃcient and eﬀective institutional framework; and (iv)
the development of a sound and sustainable ﬁnancing system for eﬀective water resources
management, water supply and sanitation development.
The Policy formed the basis for the development of the Water Act, 2002. This Act has since been
replaced by the 2016 Water Act discussed above. The Policy though still remains the 1999 Policy.
That policy is outdated, unconstitutional and at variance with devolution. The ongoing eﬀorts
to develop a new policy requires to be expedited. In the process the policy has to clarify and not
repeat the mistakes in the Water Act, discussed above.
The Irrigation Act, cap. 347 provides for the development, control and improvement of irrigation
schemes and related purposes. Irrigation is a core part of the performance of the “agriculture”
function given to the county level of government. The Act does not, however, recognize the
role of the county government in the fulﬁlment of its mandate. Responsibility of regulating the
irrigation function is vested in the national minister and no role given to county governments.
The Act is one of the older laws that have been in place and require revision.
The draft Irrigation Bill 2017 seeks to repeal the Irrigation Act, Cap. 347. It has made attempts
to recognize the role of county governments in irrigation matters. It demarcates functions of
both the national and county governments, including areas that call for consultation between
the two levels of government. It also recognizes the role of the water authority under the Water
Act. The Bill proposes the formation of the National Irrigation Authority to replace the National
Irrigation Board. However, some few concerns need to be addressed in order to realize the
devolved functions more eﬀectively as tabulated below. The draft Irrigation Policy captures the
key elements of good policy framework and provides a sound reference point for developing a
new irrigation law. It also recognises the ethos of devolution

8.2.2 County Level
The review of the County Acts is captured in the matrix below. The Acts are not unconstitutional
but have provisions that require to be amended to align to national legislation.
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Table 19: Matrix of Audit for the Water Sector
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Table 19: Matrix of Audit for the Water Sector (Cont’d)
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Table 19: Matrix of Audit for the Water Sector (Cont’d)
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8.3

Mining Sector

Despite the potential of the mining sector, the sector has for long been undeveloped contributing
0.8% of GDP in 2010, 0.9% in 2011, 1.1 % in 2012, 0.8 % in 2013, and 0.9% in 2014. For the last ﬁve years,
with increased discovery of oil and other mineral resources such as coal, niobium, rare earth and
gold, there has been increased focus on the sector. This inﬂuenced creation of a Ministry of mining
in 2013 which has recently been combined with that of petroleum. Other initiatives have included
cancellation of mining agreements, eﬀorts to map out the country’s mineral resource potential and
review of the country’s legal and policy framework governing mining.
In addition to the new discoveries, other minerals in the country include soda ash, ﬂuorspar, titanium,
gold, coal, manganese, iron ore, gypsum, diatomite, chromite, limestone, and silica sand. To ensure
that the country sustainably manages its mineral resources and align to both the Constitution and
the Africa Mining Vision, comprehensive reforms have been undertaken replacing the Mining Act
of 1940 with the Mining Act of 2016 and adoption of a Mining and Minerals Policy of 2016.
The African Mining Vision seeks transparent, equitable and optimal exploitation of mineral
resources to underpin broad-based sustainable growth and socio-economic development. It does
this through six overarching goals including: Promoting transparent and accountable mineral
sector, where resource rents are optimized and utilized to promote broad economic and social
development; promoting good governance of the sector with participation of countries and
citizens and equity in distribution of beneﬁts; improving knowledge and optimizing beneﬁts at all
levels; harnessing potential of small scale mining for improved rural livelihoods and integration into
national economy; fostering sustainable development principles based on environmentally and
socially responsible mining; and building human and institutional capacities. By doing so, the Vision
seeks to help address the myriad challenges facing the sector
The problems that hinder sustainable exploitation of the mining sector include lack of technical
expertise to exploit mineral resources, corruption and governance challenges, nature of mineral
development agreements, lack of adequate information on extent of mineral resources, lack of
value addition, disregard of small scale miners as a result of large scale focus of the sector, and
environment and human rights violations.
The domestication of the Vision was given impetus by the provisions of the 2010 Constitution. The
Constitution has several provisions relevant to sustainable mining operations.
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The Constitution provides the basic foundation for ensuring eﬀective natural resource governance
in Kenya. It clearly deﬁnes the tenure of minerals and oils by stating that all minerals and oils
form part of public land. This implies that minerals in Kenya are held in trust by the national
government on behalf of the people. The Constitution also obligates the national government to
ensure sustainable exploitation, utilization, management and conservation of the environment
and natural resources. It also prescribes strict procedures including ratiﬁcation by Parliament of
some of natural resources agreements.
The Constitution lays a good foundation on revenue sharing. Parliament is mandated to enact
legislation ensuring that investments in property beneﬁt local communities and their economies.
Further, it requires the State to ensure equitable sharing of beneﬁts accruing from natural
resources. The need to ensure equitable sharing of national and local resources throughout Kenya
is also listed as one of the objects of devolution of government. The Constitution also requires
revenue raised nationally to be shared equitably among the national and county governments.
County governments may be given additional allocations from the national government’s share of
the revenue, either conditionally or unconditionally. Sharing of revenues to counties is predicated
on inter alia, the ﬁscal capacity and eﬃciency of county governments; and the developmental
and other needs of counties. The Constitution also establishes an Equalization Fund into which
shall be paid one half percent of all the revenue collected by the national government each year.
The fund is to be used to provide basic services to marginalized areas, in order to bring the quality
of those services in those areas as much as possible to the level enjoyed by the rest of the nation.
The Chapter on the Bill of Rights seeks to preserve the dignity of individuals and communities, as
well as to promote social justice. A number of the rights and fundamental freedoms protected
by the bill of rights have direct implications for exploitation of natural resources. These include
respect and protection of human dignity, access to information, right to property, right to
a clean and healthy environment and access to justice. The Constitution also requires public
participation in all important decisions. It requires the state to encourage public participation in
the management, protection and conservation of the environment.

8.3.1 National Laws and Policies
The Mining Act replaces the 1940 Mining Act and seeks to align the operations of the sector
to the imperatives of the Constitution. Its preamble stipulates that it seeks to give eﬀect to
Articles 60, 62(1)(f), 66 (2), 69 and 71 of the Constitution in so far as they relate to mining. The
Act seeks to enhance the country’s competitiveness as a mining destination by providing rules to
regulate the entire mining process from prospecting, mining, processing, reﬁning, treatment and
transportation. The Popular Version of the Mining Policy describes the Act as “among the most
progressive mining legislations in Africa and the world and seeks to achieve the right balance
between investor interest and public interest and aligns the county’s mining industry with the
industry global trends and best practices.”
The Act clearly interprets the provisions of Article 62 of the Constitution by providing that all
minerals is property of the Republic of Kenya and vests in the national government in trust
for the people of Kenya. Other issues discussed by the Act include mineral rights, institutional
architecture for its management, artisanal mining, community engagement and environmental
issues in the mining process.
The Act recognises the role of counties in the mining process, and even provides for the Council
of county Governors to nominate a representative to Minerals Rights Boards.
One of the areas that has the potential of raising concerns for counties relates to such common
materials and what the Act refers to as construction minerals. Under the Act, construction
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minerals are stated to “include stones, gravel, sands, soils, clay, volcanic ash, volcanic cinder
and any other minerals used for the construction of buildings, roads, dams, aerodromes and
landscaping or similar works, and such other minerals as the Cabinet Secretary may from time to
time declare to be construction minerals, by notice published in the Gazette.”
There is no other provision relating to these minerals in the Act. Instead Section 7 allows any
person to take soil, clay iron, salt or soda from any land which has been the custom of the member
of the community to which that person belongs to take the same subject to conditions imposed
by the Cabinet Secretary. These two provisions do not recognise the role of counties in relation
to regulation of these common mineral related items. Taken together with the amendments to
Sections 37, 74 and 85 of the Water Act through the Statute Law Miscellaneous Amendment Act
as relates to licensing for water abstraction to exclude abstraction of sea water for purposes of
salt, extraction denies county governments from participating in the regulation of these activities.
There has been a lot of disquiet from counties relating to the process of prospecting, licensing
and mining operations. Information on who is granted minerals rights and the terms of such
grants requires to be availed to counties so as to enhance their involvement and ensure their
cooperation in the mining sector. This must be the idea behind the provision of Section 20(I)
(n) of the Mining Act. However, to only keep it as a responsibility without elaborating how this
would happen does not get to the core of the problem within the sector. Secondly, to make the
cooperation process to go through the Principal Secretary and the Cabinet Secretary and take the
approach of promoting cooperation amongst counties and not between county governments
and the national government does not capture the constitutional requirements of Articles 189
and 6 of the Constitution.
The Mineral Rights Board has extensive powers relating to advising the Cabinet Secretary in
relation to the grant, rejection, retention, renewal, suspension, revocation, variation, assignment,
trading, tendering, or transfer of Mineral Rights Agreements; the areas suitable for small scale
and artisanal mining; the areas where mining operations may be excluded and restricted; the
declaration of certain minerals as strategic minerals; cessation, suspension, or curtailment of
production in respect of mining licences; fees, charges and royalties payable for a mineral right
or mineral. Despite the fact that it deals with issues germane to county governments and it
provides the basis for roles that counties perform in relation to mining, there is no representation
or consultation with county governments. It is important that section 31 be amended to provide
a mechanism for consultation through establishment of a joint committee between national and
county governments.
Section 34 provides that county governments shall be notiﬁed when the Cabinet Secretary
receives an application for a mining right without giving the relevant county government the
opportunity to either comment on or even object to the grant of a mining right. This is despite the
fact that some rights may be within community land which has not yet been alienated and is thus
under the county government. Section 36(2) limits the approval of the county government only
to instances where the land is situated within a town, municipality of trading centre. This should
be amended to remove the restriction. It is also not clear why the National Land Commission
and not the County Government is to be consulted in relation to unregistered community land
under Section 38(1) yet this land is vested in County Governments by virtue of Article 63 of the
Constitution and the provisions of the Community Land Act.
To avoid misuse of the powers vested in the Cabinet Secretary under Section 40, the section
need to be revised to provide that in appropriate cases the Cabinet Secretary may request the
National Land Commission to compulsorily acquire land required for mining purposes. This way
the provision becomes an enabling as opposed to a circumventing provision for the Cabinet
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Secretary. Left in its current form, it has the intention of making the provisions on seeking
consent, including from county governments irrelevant.
Employment is normally a thorny issue in mining operations. The provisions of sections 46 and
47 are a step in the right direction especially the requirements for skills transfer and submission
of a plan for recruitment and training of local citizens. It is necessary to amend the provisions to
ensure that counties are notiﬁed of the programme.
Sections 92 to 98 of the Act provide for the process of licensing artisanal miners. While there is
provision for an artisanal mining committee to be chaired by a representative of the Governor,
the committees have no substantive functions having being given the duty of simply advising the
representative of the Director of Mines who is the one with the overall authority of licensing yet
is also the Secretary of the committee. These provisions need to be redrafted so that counties
have substantive roles in regulation of artisanal miners and in accord with Article 189 of the
Constitution.
Section 153(8) deals with compensation of those displaced as a result of mining operations and
provides that this can happen through resettlement. Despite the fact that this has implications on
planning within counties, the section does not capture the involvement of county governments.
This needs to be included through an amendment to the section.
The Mining and Minerals Policy was developed at the same time as the Mining Act and adopted
in 2016. It has the same challenges as the Mining Act identiﬁed above.
Fundamentally, as the policy document stipulating the Government’s position in the mining
Sector, it is telling that the Policy does not comprehensively recognise and detail the role of
County Governments in the regulation and exploitation of the Sector. Counties are, for example
only mentioned in the section of the Implementation when it comes to beneﬁt sharing. The
substantive Policy statements also has short sentences on role of counties in providing access
to community land for mining operations. In addition, counties are mentioned in the context of
beneﬁt sharing and the responsibility of Government to develop a framework for participation
of, amongst others counties in mining investments. Due to the importance of the Mining Sector,
the Policy should have a stand alone and more robust provision on the role of counties.
The Natural Resources (Classes of Transactions Subject to Ratiﬁcation) Act, 2016 provides for
the implementation of Article 71 of the Constitution. The Act applies to transactions that involve
both national and county governments. There are several deﬁnitions in the Act that are not
included in the Act which should be captured. Secondly, Section 5 provides that the after entering
into a transaction, the beneﬁciary should submit an agreement or other instrument evidencing
the transaction to the responsible Cabinet Secretary responsible. This seems to provide that
ratiﬁcation is only happening after an agreement is already entered into. This defeats the
intended purposes, since ratiﬁcation should be the basis for legitimizing public participation on
ratiﬁcation before a formal agreement can be entered into. The section also seems to leave the
discretion with the particular responsible ministry. Yet there is requirement for a register of all
such transactions. It is not clear how this should be implemented, considering that the ministry
responsible could be any that is charged with matters concerning a particular natural resource.
The procedure should be revised. Where an application is submitted falling under Article 71
transactions, the responsible cabinet secretary should review and develop a memorandum for
presentation to the applicable ministry and eventual tabling in parliament as well as corresponding
public participation. While section 7 provides that validity is subject to ratiﬁcation, then there is
need for qualiﬁcation for deﬁnition of agreement as section 5 already suggests that an agreement
is already in place.
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There is also need for better coordination since there is no central receiving authority of such
transactions (at whatever level). There is a risk that an agreement not vetted to be qualiﬁed
under the Act may be approved without being subjected to the necessary ratiﬁcation. Yet, there
is no opportunity for taking back an agreement that ought not to be enforced. Thus, the need for
a proper internal approval process before submission to Parliament without compromising the
need for expedition of commercial transactions.
Section 9 needs to provide minimum standards but not a closed list of considerations to be
made. Considerations should also consider aspects of sustainable development. In addition, the
procedure for consultation of county governments needs to be elaborated on in the Act.

8.3.2 County Level
At the County level, despite the keen interest and public discussions that many counties have had
over issues to do with mining, only Makueni out of the ten selected counties has enacted a law
that addresses mining issues. This is Makueni County Sand Utilisation and Harvesting Act. Even
then, this law only addresses sand harvesting. Garissa is also in the process of developing a policy
and laws to regulate aspects of mining in the County. An assessment of its constitutionality is
contained in the matrix below.
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Table 20: Audit Matrix for the Mining Sector
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Table 21: Audit Matrix for the Mining Sector (Cont’d)
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8.4 Forestry sector


A core function of international law on forests is the promotion of sustainable forest management.
The sustainable management of forests, including conservation and utilization, is an important
element of the international and national objectives to attain sustainable development. Signiﬁcant
policy directions can be derived from international law, policy and other literature from the past
two decades. Agenda 21 calls on states to focus on enhancing protection, sustainable management
and conservation of all types of forests, including rehabilitation of degraded areas, and reversing
deforestation through rehabilitation, aﬀorestation or reforestation. States are also called upon to
undertake policy and legislative measures to sustain the multiple roles and functions of all types of
forests, forest lands and woodlands. This is supported by the 1992 UN Statement on Forest Principles
which reiterates that forest conservation correlates with the entire range of environmental and
development issues and opportunities, including the right to socio-economic development on a
sustainable basis.
Notably, both Agenda 21 and the Forest Principles, adopted at the same Rio Conference, refer to ‘all
types of forests’, which could be interpreted to include trees that are grown outside formal forest
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areas, including on privately or community owned agricultural lands. Further, there is a focus
on sustaining the multiple roles and functions of these forests. These functions are important
because they quite often determine the management objectives that law and policy will prescribe.
The 2010 Global Forests Assessment demarcates three key functions of forests: productive; social
and economic; and the protective. The productive function involves managing the economic and
social utility of forest resources to national economies and forest-dependent local communities.
This simultaneously requires ensuring that production and harvesting are sustainable and
do not compromise the management options of future generations for productive or other
functions of forests. The socio-economic function, related to the productive role, recognizes
that forests provide a wide variety of social and economic beneﬁts, ranging from quantiﬁable
economic values associated with forest products, to less tangible services and contributions to
society. Forest health and vitality, which are instrumental to continuity of a forest ecosystem,
highlight the central role of the protective function. The term ‘protective function’ is applied to
denote forests, or forest areas, that have soil and water conservation as the main function or
management objective.
In order to attain sustainability in forest management, it is necessary that forest law, policy, and
management actions endeavour to balance the productive (socio-economic) and protective
(ecological) functions of forests. This has critical implications at the national level, where there is
an ongoing tension between the need to ensure maintenance of ecological integrity and health
of forests, which need is pitted against that of societies to derive their livelihoods from the
forest resources. Creating this balance is at the heart of the eﬀorts towards sustainable forest
development.
Policy and law on forest must be geared towards achieving sustainability. Sustainable forest
management, according to a 2008 UN General Assembly resolution on forests, is a dynamic
concept that aims to maintain and enhance the economic, social and environmental values of all
types of forests, for the beneﬁt of present and future generations. This resolution emphasizes
that forests, including trees outside forests, provide multiple economic, social and environmental
beneﬁts, in which case the sustainable management of forests contributes signiﬁcantly to
sustainable development and poverty.
Forest resources in Kenya are valuable natural endowment that must be sustainably managed for
present and future generations. They rank high as some of the most important national assets
in terms of economic, environmental, social and cultural values. The woody resources provide
utility products (timber, poles, fuel wood and pulp wood) as well as a variety of non-wood
products (resin, honey, medicine). Forests are critical for mitigating climate change through
carbon sequestration; conservation of biological diversity, water and soil; as well as being major
habitats for wildlife.
Kenya’s forest sector has experienced poor performance in the past and improving forest
governance has been an implicit objective in forest sector reforms over the past ten years. Some
of the key challenges facing the forest sector include, excision and encroachment for agriculture
and human settlement, inadequate stakeholder participation in forest conservation, poor
enforcement of laws and policies, illegal charcoal production, population pressure and climate
change. This calls for strengthening of legal, policy and institutional frameworks and improved
governance. Key features of good forest governance include adherence to the rule of law,
transparency and low levels of corruption, stakeholder inputs in decision-making, accountability
of all oﬃcials, low regulatory burden and political stability.
Eﬀective governance of the forest sector remains one of the country’s greatest challenges. The
colonial administration set up the Forest Department headed by the Chief Conservator of Forests
to superintend matters aﬀecting the forest sector in 1942. The next half a century saw massive
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reduction in the country’s forest cover from 60% to just about 2% in the 1990s. In 1963, when
Kenya got its independence the forest cover stood at approximately 11 percent. Due to poor
forest governance, deforestation reduced Kenya’s forest cover to just about 2% in the late 1990s,
with the country losing approximately 12,000 hectares of forest a year despite the government’s
attempts to alleviate the problem. Whereas the drivers of deforestation are diverse, the main
ones in Kenya are conversion to agricultural land in response to demographic pressures;
unsustainable production methods and consumption patterns for charcoal; degazetting of forest
lands; ineﬀective institutions and enforcement; corruption; illegal logging; and unclear land
tenure for forest-adjacent peoples.
Prior to 2007, Kenya did not have a forest policy articulated in a speciﬁc oﬃcial sessional paper.
This position changed as a result of increased degradation and encroachment of forests in the
early 2000s seeing heightened pressure on government and court cases against forest excision.
The Ndungu Land Commission report on illegal and irregular allocations of public land pointed
out the massive excision of forests and its negative implications. Against this background, the
Forest Act of 2005 was adopted and a Forest Policy of 2007 also promulgated so as to improve
forest governance as well as to reverse the trend in forest degradation and destruction.
The Forest Act, 2005, focused on sustainability in forest management, which included both
conservation, and rational utilization for the economic and social development of the country.
It does this through focusing on all categories of forests be they state, community or private
forests. It established the Kenya Forest Services as the main institution for forest management
and also developed clear frameworks for community and stakeholder participation in forest
governance, recognising the role of community forest associations.
The overall spirit of the Act was decentralisation of authority and responsibilities in management
of forests, and promotion of partnership through increased access of beneﬁts to the communities
and promotion of sustainable forest management through management plans.
The Constitution provided the framework for enhanced conservation and management of
forest resources. Article 42 captures the overarching right to a clean environment, where forest
conservation is anchored due to the contributions of forests to livelihoods and environmental
management. In addition, Article 69 obligates the State to “ensure sustainable exploitation,
utilisation, management and conservation of the environment and natural resources, and ensure
the equitable sharing of the accruing beneﬁts.” The Article places similar obligations on the state
as regards the entire environment and all natural resources and requires national and county
governments to play a positive role in sustainable natural resource management.
In addition, Article 69 recognises the past massive forest degradation and the need for
aﬀorestation and reforestation programmes in the country by obligating the state to work
towards a tree cover of a minimum of 10 percent of the land area. In addition, Article 10 provides
that adherence must be had to the principle of governance including public participation and
devolution.
Articles 186 and 187 then broadly discuss the functions of the national and county government.
Within the context of forest management, the Fourth Schedule indicates that national government
has the responsibility of protecting the environment and natural resources so as to establish a
durable and sustainable system of development on environment and natural resources. As part
of this task it will develop national policies and laws. On the other hand, the county government
is mainly charged with the responsibility of implementation of speciﬁc national policies on natural
resources. A reading of the Fourth Schedule, however, does not explicitly mention forests.
However, the deﬁnition of natural resource included in Article 261 of the Constitution incudes
forests. Therefore, although the Fourth Schedule as part of the elaboration of natural resource
responsibilities mentions other resources like water and wildlife, the national government role
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includes forests. In addition, as relates to county governments, their responsibility to implement
speciﬁc national government policies on natural resource conservation speciﬁcally mentions
forests.
Consequently, the management of forests is a shared function between national and county
governments which should be undertaken based on the principles of cooperation under Article
189 and Article 6 of the Constitution. Forest management is intricately linked to land tenure.
Indeed, part of the reasons for forest encroachment is as a result of desire for land for agriculture
and human settlement and other development activities. Consequently, rules for land tenure
impact on how forest are conserved. The constitutional provisions on land clearly demonstrate
that forests exist on all three tenure categories, public land, community land and private land
with forest being explicitly mentioned in Article 62 on public land and Article 63 on community
land.

8.4.1 National Laws and Policies
The Forest Conservation and Management Act, 2016 was assented to on 31st August, 2016 and
came into force on 31st March, 2017. It replaced the Forests Act, 2005. This was done so as to
align forest conservation and management with the imperatives of the Constitution. This is
captured from the preamble, which indicates that its purposes is to “give eﬀect to Article 69 of
the Constitution with regard to forest resources; to provide for the development and sustainable
management, including conservation and rational utilization of all forest resources for the socioeconomic development of the country.”
The Act is the most aligned to the Constitution and the spirit of devolution under the natural
resource sector. It captures devolution and cooperation between national and county governments
throughout its content. In Section 4 that deals with principles to guide the implementation of the
law, the Act stipulates that one of the guiding principles is that of consultation and cooperation
between national and county governments. This is fundamental for it ensures that in interpreting
the provisions of the Act and dealing with the roles of various levels of government, regard shall
be had to the need to promote consultative and cooperative engagement. The Act also recognises
that forests can exist on all three tenure categories of land recognised by the Constitution, and
as the audit of the land sector laws demonstrate, county governments have responsibilities over
certain categories of land, including unregistered community land and some categories of public
land. They would, consequently have a role to play in the management of forest found in the
lands under their purview. Indeed, the deﬁnition of concession under the Act stipulates that this
can be granted either in a national or county forest. This is also evident in the deﬁnition of a forest
manager which for public forests include the Kenya Forest Service or a County Government.
Section 6 provides for the development, every ﬁve years, of a public Forest Strategy. The Cabinet
Secretary is required to develop this strategy so as to provide the plans and programmes that
the government intends to implement with a view to ensuring protection, conservation and
management of forests and forest resources. Importantly, the process of its development
requires public participation, which should include involvement of counties and their
governments. Importantly, the strategy is also required to include functional responsibility of
national and county governments in relation to forest resource management. However, section
6 should be amended so as to explicitly provide for the participation of county governments in
the development of the national forest strategy or alternatively require county government to
adopt county speciﬁc strategies
The principal agency for managing forests in Kenya, especially public forests, is the Kenya Forest
Service. The Service is appointed by the Cabinet Secretary. While its principal role relates to public
forests, it can also help in preparation of management plans for community forests and private
forests when requested and in consultation with the owner. It will also establish and implement
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beneﬁt sharing arrangements. The Service is also given the responsibility of assisting county
governments in building capacity in forestry and forest management in counties. This is good
practice for it recognises the collaboration required to enhance forest conservation in Kenya and
the need to address knowledge asymmetry. In addition, the Board of the Kenya Forest Service
has a representative of the Council of Governors to be appointed by the Cabinet Secretary. This
is good practice which should be maintained. There is need to rethink the appointment process
so as to remove the fact that the person is appointed by the Cabinet Secretary and just provide
that a representative of the Council of Governors nominated by the Council. This will enhance the
status of the nominee and avoid it looking like an agent of the Cabinet Secretary.
Section 17 of the Act provides for the establishment of the Kenya Forest College and vests it with
responsibilities to provide education and training in forestry issues. At the same time, section
22 details the functions of the Kenya Forest Research Institute established under the Science,
Technology and Innovation Act, which includes conducting expert training courses in forestry
and related natural resource areas. This has the potential of duplicating each other. There is need
to amend the two sections to either clarify the distinction of the two institutions or combine
them into one, most probably by expanding the role of KEFRI. The link between the two and KFS
also needs to be strengthened.
The Act gives the county governments a clear function in forest management, including the
involvement of county assemblies. Section 21 requires every county to implement national
policies on forest management and conservation; manage all forest on public land that falls
within the constitutional control of counties by virtue of Article 62(2) of the Constitution; prepare
an annual report for the Kenya Forest Service on the activities that a county has undertaken in
implementation of the national policies on forest conservation and management.
Section 20 of the Act provides for the establishment of forest conservation areas and
committees. This section is problematic and may raise both constitutional and practicality
challenges. It requires to be amended. First the establishment of the conservation areas derives
more from the functions of the Service under section 8 as opposed to that of the Board. It is
not necessary to make the separation from Service and Board as the section seeks to do. It
should broadly be the responsibility of the Service acting through the Board to establish the
conservation areas. The more problematic issue with the provision is its lack of clarity on the
distinctness of national and county governments and the required inter-governmental relations.
First, it is not clear whether a conservation area will be per county or cross- county. This clarity is
necessary and has implications on the membership of the committee and the links with county
governments. The Forest Conservation Committee is a committee of the Board of KFS and has
a County executive committee member as part of its membership. In addition, it is expected
to make recommendations to the Board and also to the relevant county governments. It is not
clear how the recommendations would be made to the County government yet the committee
is neither a committee of the county government or one formed based on the provisions of the
Intergovernmental Relations Act.
Section 21(b) and 30(2) need to be harmonised. While section 30(2) deﬁnes public forests, it does
not capture the public forests for which county governments have been vested responsibility
under section 21(b). This must be aligned so that those under the control of counties are also
considered as public forests under the Act.
There are no proper reasons why community forests are excluded from applying to the Service
under Section 32 for technical advice once registered and instead this responsibility is to the
County Governments. This is despite the fact that one of the functions of the Service is to assist
community forest associations that so desire with the preparation of forest management plans.
Section 32 should be amended to make this a role for KFS too. This is also an area for greater inter-
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governmental collaboration between national and county government. This way, even private
owners under section 33 can also seek and obtain technical advice from county governments.
Sections 29, 35(2), 50 and 74 make reference to a director general, a member of the board of
trustees of the forest trust fund (section 29) with functions in declaration and reversion of
provisional forests (section 35) and sustainable management of cross-border forest resources
(section 74). It is not clear who this person is. It is not clear if this is supposed to be the Chief
Conservator of Forests.
Section 37 on the establishment of arboreta, recreational parks, planting of trees and the required
consultation by the county government with residents of the area and between the county
and the Service is an excellent provision on the required collaborative arrangements between
national and county governments.
Under section 40 of the Act, there is need for an amendment to include dissemination of
information to the public as well as county government on protected tree species as part of
county government function of implementing national policies on forestry. In addition, there is
need to provide for information to the county government where concession has been granted
in respect of public forests.
Public participation in governance of any kind is a right that ought to be facilitated. The provisions
under section 48 seem to restrict this by providing for registration which may be denied. There
should be active and deliberate eﬀort to facilitate community participation. Considering aspects
of devolution, the section requires too strict requirements (articles, ﬁnancial regulations,
development of forest management plan etc.). This may not pass the constitutionality test,
it may well be that no group will seek or qualify to be an association, which would mean that
there is no aspect of public participation in forest management. It is the positive duty of the
government to facilitate community participation. A good example is the establishment of water
user associations under the Water Act. The service should facilitate such associations and provide
capacity as well as regulation of their functions.
Sections 43 and 45 need to be harmonised. Section 44 provides for management of plantation
forests which may be done by either license, agreement, contract etc. while section 45 provides
for agreements for forest management through a competitive process. Section 45 provides for
better regulation (competitiveness of the process, call for applications, criteria and conditions for
forest management). This is also an area which needs information sharing and collaboration with
county government. If adopted under section 45, proposals under section 43 would be catered
for.
In addition to incentives, the Act ought to provide a duty to increase forest cover to the required
minimum and ensure that the forest cover is preserved. This can be implemented through
Regulations. Part of the compliance and responsibility of the Forest Service is to realise this
function and report on gradual compliance. Furthermore, Agroforestry, the practice of mixing
aﬀorestation with agriculture should also be incorporated and recognised as a way of sustainable
use of forests.
Despite The adoption of the Forest Act in 2016, the Country still does not have a National Forest
Policy, which is aligned to the Constitution, recognises and incorporates devolution and is aligned
to the 2016 Act. In fact, the Policy that continues to govern the section is Sessional paper Number
1 of 1968. When the 2005 Forest Act was enacted, an accompanying sessional Paper Number 9
of 2005 was also developed. However, there is no evidence of its discussions in Parliament and
eventually adoption as a Sessional Paper. The continued existence and implementation of the
2016 Forest Act without adoption of the accompanying Forests Policy is problematic. There is,
therefore, need to adopt the Policy so as to anchor the governance of the sector and provide
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policy clarity on the relationship between national and county governments in the management
of the sector. Lack of Policy coherence may e partly to blame for the failure of many counties
to sign the Transition Implementation Plans that were prepared by the Kenya Forest Service to
enable counties undertake some functions relating to the management of forests. The Draft
National Forest Policy should be debated and with input from Counties adopted as a mater of
urgency.
The Timber Act was enacted in 1970 and provides for the control of the sale and export of timber;
for the grading, inspection and marking of timber; and control of the handling of timber in transit.
Timber is deﬁned by the Act as “wood of any tree grown in Kenya, Tanzania or Uganda, whether
such wood is unsawn, hewn, sawn or machined.” The Act regulates the process of grading timber
and subsequently the sale and export of timber. The Act came into force in 1971 ad does not
align with the Constitution and neither does it mention devolution. It does not recognise the
categories of forests from which timber can be derived and their management implications.
The Act was enacted to Govern the Transition to Devolved Governments following the 2013
elections which ushered in the full roll out of devolution as captured in the Constitution. A key
entity under the Act was the Transition Authority. In Gazette Supplement Number 116 of 2013,
the TA published legal notices specifying certain functions that had been transferred to County
Governments. As relates to Counties, this included “Forestry including farm forestry extension
services, forests and game reserves formerly managed by Local Authorities, excluding forests
managed by Kenya Forest Service, National Water Towers Agency and Private forests.’
To provide for more orderly implementation of these transferred functions, the Kenya Forest
Service prepared Transition Implementation Plans(TIPS) to be signed between it and respective
County Governments. Just a few Counties, though have to date signed these. It is important that
the development and implementation of the TIPS be expressly anchored in the Forest Act 2016.
In addition, KFS should consult counties in the content of the TIPS and also undertake capacity
building for counties on forest management.
The State Corporations Act empowers the National Government to establish State Corporations
to undertake certain functions. On 13th April, 2012 through Legal Notice Number 27, then
President Mwai Kibaki established the Kenya Water Towers Agency as a State Corporation. The
Agency was established to help continue with the functions that was being undertaken by the
Mau Task Force which had been established under the oﬃce of the Prime Minister’s to explore
modalities of rehabilitation the Mau Forest Complex.
The Functions of the Agency include to coordinate and oversee the protection, conservation and
sustainable management of water towers; coordinate and oversee recovery and restoration of
forest lands, wetlands and biodiversity hot spots; promote the implementation of sustainable
livelihood programmes in the water towers in accordance with natural resources conservation
; mobilize resources; identity water towers and water sheds for protection in consultation
with other stakeholders; and assess and monitor rehabilitation, conservation and management
activities in the water towers.
The Legal notice deﬁnes a Water Tower as an area that acts as a receptacle for rain water and
that stores water in the aquifers underneath it and gradually releases the water to the springs
and springs emanating from it.
While conservation of water towers is essential, especially in light of the massive forest
destruction taking place in the country, there are two problems with the mandate and operations
of the Agency. First, it is based solely on a legal notice. Without a comprehensive legal and policy
foundation, it is very easy for the Agency to encroach onto the mandate of other agencies,
including the Kenya Forest Service and Water Resources Authority. Secondly, the legal notice was
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promulgated before Counties were formed. It does not recognise the existence and operations
of Counties. Its recent action to establish several more water towers, has been done without
regard to the role of counties in the conservation of water Towers.
It is important that comprehensive conservation be undertaken on the future role and relevance
of the agency and it should only be retained if the above two issues are addressed.
When the international community adopted the Convention on Biological Diversity in 1992, they
grappled with the place of traditional knowledge in the conservation of biodiversity. Article 8(1)
(j) captured the place of traditional knowledge, requiring that subject to national legislation,
knowledge, innovation and practices of communities relevant to conservation of biodiversity
must be respected, preserved and maintained.
The adoption of the Constitution grappled with the place of cultural practices in governance
processes. At the Bomas Constitutional Conference, a working group on culture had to be
established to deal with this issue resulting in the development of Article 11 of the Constitution.
In addition to recognising the place of culture in the country’s governance, it also called for the
enactment of a speciﬁc legislation to “ensure that communities receive compensation or royalties
for the use of their cultures and cultural heritage; and recognise and protect the ownership of
indigenous seeds and plant varieties, their genetic and diverse characteristics and their use by the
communities of Kenya.”
The enactment of the Protection of Traditional Knowledge and Cultural Expressions Act, 2016 is
an implementation of Article 11, 40 and 69 of the Constitution. Article 69 on obligations of the
state relating to environment and natural resource management and conservation, requires the
state to “protect and enhance intellectual property, in, and indigenous knowledge of, biodiversity
and the genetic resources of the communities.” The Act is relevant for its provisions on use of
traditional knowledge for conservation, a practice that is prevalence in the forest sector.
The Act provides that in its implementation, Article 10 and the principles and values contained
therein shall be the guide. One of the principles is that of devolution. Consequently, the roles
of counties and county governments become an important aspect of the implementation of the
Act. It is for this reason that Section 4 details the roles of county governments, to include:
Registration of traditional knowledge and expression within the county for purposes of
recognition.
the receipt, documentation, storage and updating of information relating to traditional
knowledge and cultural expressions from communities within a county.
preservation and conservation of traditional knowledge and cultural expressions.
the protection and promotion of the traditional knowledge and cultural expressions of
communities within a county, the facilitation of collaboration, access to or the sharing
of information and data relating to traditional knowledge and cultural expressions
between county governments.
the allocation of ﬁnancial resources for the promotion of cultural activities.
the establishment of mechanisms for using culture as a tool for conﬂict resolution and
promotion of cohesion.
The national government on the other hand has responsibilities for:
the establishment and maintenance of the repository at the Kenya Copyright Board;
the promotion and conservation of traditional knowledge and cultural expressions of
communities in Kenya;
the protection of traditional knowledge and cultural expressions from misuse and
misappropriation;
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the facilitation of access of information and the sharing of information and data relating
to traditional knowledge and cultural expressions.
In the process of protection of traditional knowledge, counties are required to collect information,
document and register traditional knowledge within their counties for purposes of recognition.
In addition, if a community shares the knowledge with another community outside Kenya, the
national and county government shall register the owners of traditional knowledge in Kenya
and maintain relevant records. While Section 7 recognises the role of national and county
governments in the registration process, it is important that either regulations be developed or
the section be amended to clarify the exact roles of counties and national governments in the
registration process. This will ensure mutual cooperation and avoid conﬂicts in the registration
process through overlaps of mandates or burden on one level of government due to the ﬁnancial
requirements for the registration process.
Section 8 is very elaborate and clear on the roles of counties and national governments. Section
7 needs to be amended to link it with the clarity in Section 8. Section 12 dealing with compulsory
licence only captures a role for the Cabinet Secretary in the exercise of powers akin to compulsory
acquisition under Article 40 of the Constitution. Despite the fact that counties are involved in the
registration process under sections 7, 8 and 10, they are not involved at all in the process of grant
of compulsory licence for exploitation or in alternative dispute resolution. This provision needs to
be amended to provide for consultation and/or notiﬁcation of the relevant county government.
Section 15 is worded in almost similar terms as the earlier section dealing with traditional
knowledge save that this deals with culture. While it recognises the role of both national and
county governments, section 15(6) on resolution of competing claims suggests that this can be
dealt with by either national or county governments without clarifying under which circumstance
either level can be involved, opening room for forum shopping and duplication.
Sections 18 and 19 also capture the cooperation between national and county governments in
their implementation. The same applies to section 22. One of the most controversial issues is
access and beneﬁt sharing, an issue dealt with by section 24 of the Act. The section provides
for mutual agreements to be entered into as the basis for beneﬁt sharing and further that the
Cabinet Secretary shall develop further regulations. It is important that counties in which the
traditional knowledge and cultural practices which are commercially exploited derive are part of
the beneﬁt sharing discussions. This is a critical aspect of ensuring that the implementation of the
ABS regime as captured in the Nagoya Protocol to the CBD involved counties.
Similarly, sections 27, 28 and 29 on compulsory licensing by the Cabinet Secretary should capture
role of counties. For example, section 29 refers to use of public consultations spaces under the
County Government Act but does not go as far as providing for this being done through the
relevant county government.
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Table 21: Audit Matrix for the Forestry Sub-sector
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8.5 Conclusion and Recommendations
The Constitution envisages that the management of natural resources will be a cooperative process
with national government having overall responsibility for policy formulation and being vested
with majority of the natural resources in trust for the people of Kenya. This audit has revealed that
in the ﬁeld of water, forests and mining, the forest sector is the most compliant. The Water Act is
the most problematic and requires substantive revisions to ensure it complies with the ethos of
devolution. Additionally, the laws creating the various regional development authorities which
are established along river basins require to be repealed for being unconstitutional. Following
their repeal, new legislation may be enacted if it is desired that combination of counties manage
a speciﬁc region or managed a shared resource. In developing such new legislation respect must
be had to the role of national and county governments.
Additionally, a comprehensive audit of the natural resource sector needs to deal with the
remaining subsectors including wildlife and also address the framework environmental legislation,
The Environmental Management and Coordination Act and those on climate change and also the
Petroleum (Exploration, Development and Production) Bill once enacted into law.
The Audit reveals that the natural resource sector is largely a shared regulatory space between
national and county government. It requires greater collaboration and consultation so as to
ensure that the policies and legislation clarify the responsibility of each level of government and
promote collaborative regulation out of the appreciation that natural resources are the heritage
of all Kenyans and that they are a ﬁnite resource requiring sustainable and prudent management.
While Counties have responsibility for aspects of natural resource management, there is very little
legislative interventions by the counties under review in this sector. This leaves the regulatory
ﬁeld solely to national level legislation. It is imperative that counties exercise their legislative
mandate to provide clarity on the discharge of their mandate in the natural resource sector and
provide linkages with national level policies and laws.
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CONCLUSION AND
RECOMMENDATIONS

W

hile the Constitution provided for two transition phases for unbundling and clarifying
government competencies at the two levels, this goal was not achieved. As a result of
the incomplete transition, there is a persistence of the old order (laws, policies, and
practices) across all the sectors reviewed. In all the sectors, the majority of the laws applicable
pre-date the current Constitution and this means that the new roles of the county governments
have not been taken into account.
There is space for clariﬁcation of the ambiguities above through consultation and cooperation
between the two levels of government. However, another major ﬁnding is that there is inadequate
consultation and cooperation between the two levels of government that can support and
facilitate a holistic development of laws and policies at both levels of government. While formal
structures exist, some of which are provided for by law and existing policies, they have not been
used to clear the challenges of development of laws and policies for both levels.
In some instances, laws that are passed at the national level contradict each other and this reveals
low levels of coordination, even among players within the same level of government. A glaring
example of this is the contradictory and confusing provisions in the laws relating to land (see
Chapter 5). A more eﬀective mechanism of cooperation between the sectors and the levels of
government can contribute to more harmonious legislation and policies.
Finally, the audit review reveals a dearth of capacity at both levels of government to facilitate
the eﬀective development of laws and policies that are clear, coherent, comprehensive and
compliant with the applicable constitutional provisions. Accordingly, a major recommendation
from this report is the systematic growing of capacity of national government sectoral bodies and
the county departments to enhance the capacity to develop laws and policies that can actually
facilitate the pursuit of the respective mandates without some of the challenges highlighted
above.
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APPENDICES

List of Legislation a nd Policies Reviewed
National government
Health Sector
Health Act (Act No. 21 of 2017)
Kenya Medical Supplies Authority Act (Act No. 20 of 2013)
HIV/AIDS Prevention and Control Act (Act No 14 of 2006)
Pharmacy and Poisons Board Act.
Public Health Act (This one interphases with the Health Act)
Mental Health Act (Cap 248)
Anatomy Act (Cap 249)
Narcotic Drugs and Psychotropic Substances Act (Act No. 4 of 1994).
Public Health Oﬃcers (Training, Registration and Licensing) Act (Act no. 12 of 2013)
Kenya Medical Training College Act (Cap 261)
National Authority for the Campaign Against Alcohol and Drug Abuse Act (Act No. 14 of 2012)
The Alcoholic Drinks Control Act (Act No. 4 of 2012)
Human Tissues Act (Cap 252)
Counsellors and Psychologists Act (Act No. 14 of 2014).
Clinical Oﬃcers (Training, Registration and Licensing) Act (Cap 260)
Health Records and Information Managers Act (Act No. of 15 of 2016)
Malaria Prevention Act (Cap 246)
Clinical Oﬃcers (Training, registration and Licensing) Act (Act No. 20 of 2017)
National Health Insurance Fund Act (Act No. 9 of 1998)
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Regulations
Pharmacy and Poisons Board Rules
(Legal Notice No. 86 of 1957 as amended by L.N. 443/1957, L.N. 332/1958, L.N. 426/1958, L.N.
498/1958, L.N. 550/1959, L.N. 114/1960, L.N. 587/1961, L.N. 242/1963, L.N. 631/1963, L.N. 92/1964,
L.N. 365/1964, L.N. 115/1968, L.N. 125/1969, L.N. 248/1969, L.N. 41/1971, L.N. 120/1984, L.N.
52/1984, L.N. 51/1985, L.N. 61/2002, L.N. 91/2004 and L.N. 191/2010)
Pharmacy and Poisons (Conduct of Inquiries) Rules
(Legal Notice No. 52 of 1985)
Pharmacy and Poisons (Registration of Drugs) Rules
(Legal Notice No. 147 of 1981 as amended by L.N. 142/1991 and L.N. 192/2010)
Pharmacy and Poisons (Control of Drugs) Rules
(Legal Notice No. 180 of 1969 as amended by L.N. 247/1969, L.N. 228/1974)
Mental Health Act (Board Meetings) Regulations, 2000
Narcotic Drugs and Psychotropic Substances (Control) Restraint and Forfeiture) Regulations,
1997.
(L.N. 547/1997)
Narcotic Drugs and Psychotropic Substances (Control) (Seizure, Analysis and Disposal)
Regulations, 2006.
(L.N. 16/20

Agriculture Sector
Agricultural Development Corporation (Cap. 444)
Agricultural Finance Corporation (Cap. 323)
Agriculture, and Food Authority (AFFA) Act 2013,
Animal Diseases (Cap. 364)
Animal Technicians (No. 10 Of 2010)
Biosafety (No. 2 Of 2009)
Branding Of Stock (Cap. 357)
Bukura Agricultural College (No. 5 Of 1999)
Cattle Cleansing (Cap. 358)
Climate Change(No. 11 Of 2016)
Community Land Act
Co-Operative Societies (Cap. 490)
Dairy Industry (Cap. 336)
Ewaso Ng’iro North River Basin Development Authority (Cap. 448)
Ewaso Ng’iro South River Basin Development Authority (Cap. 447)
Fertilizers And Animal Foodstuﬀs (Cap. 345)
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Fisheries Management And Development(No. 35 Of 2016)
Forest Conservation And Management(No. 34 Of 2016)
Hide, Skin And Leather Trade (Cap. 359)
Irrigation (Cap. 347)
Kenya Meat Commission (Cap. 363)
Kenya Plant Health Inspectorate Service (No. 54 Of 2012)
Kerio Valley Development Authority (Cap. 441)
Lake Basin Development Authority (Cap. 442)
Land Act
Land Registration Act
Meat Control (Cap. 356)
National Cereals And Produce Board (Cap. 338)
National Drought Management Authority (No. 4 Of 2016)
Pest Control Products (Cap. 346)
Physical Planning Act
Plant Protection (Cap. 324)
Protection Of Traditional Knowledge And Cultural Expressions(No. 33 Of 2016)
Pyrethrum Act (No. 22 Of 2013)
Seeds And Plant Varieties (Cap. 326)
Stock And Produce Theft (Cap. 355)
Tana And Athi Rivers Development Authority (Cap. 443)
The Crops Act 2013
The Kenya Agricultural And Livestock Research Act 2013
Tobacco Control (No. 4 Of 2007)
Wildlife Conservation And Management (No. 47 Of 2013)

List of Sector Experts
Peer Reviewers
I.

Kwame Owino - Chief Executive Oﬃcer, Institute of Economic Aﬀairs (IEA-Kenya)

II. Duncan Okubasu – Partner, Okubasu and Munene Advocates
III. Nicodemus Mbwika – Technical Oﬃcer, Urban Development, Housing, Planning,
Energy, Infrastructure and Lands Committee Council of Governors
IV. Meshack Ndolo – Senior Technical Oﬃcer, Health Committee, Council of Governors
V. Dr. Maurice Ouma – Ministry of Agriculture, Statement Department for Livestock
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