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Forew
ord

The Com
m

ission on Adm
inistrative justice (CA

J) is the oversight agency of the right to access to 
inform

ation as provided for by the Access to Inform
ation Act, 2016, w

hich requires all public entities 
and relevant private bodies to disclose inform

ation upon public request in line w
ith A

rticle 35 of the 
Constitution of Kenya. This is crucial not just for the prom

otion of dem
ocracy and good governance 

but also for the socio-econom
ic developm

ent of our country.

C
A

J in
 partn

ersh
ip w

ith
 A

H
A

D
I-U

SA
ID

 developed th
is h

an
dbook on

 Best Practices on
 th

e 
Im

plem
entation of the Access to Inform

ation Act, to act as a source book for the Com
m

ission, Public 
Institutions, County G

overnm
ents and the general public.

This H
andbook aim

s at facilitating access to inform
ation held by the state and prom

ote routine and 
system

atic inform
ation disclosure.

It has incorporated view
s from

 key stakeholders in both public and private sector. It w
as also 

inform
ed by international best practices and standards on the right to inform

ation w
ith a view

 to 
guide its application in the Kenyan context.

The Com
m

ission is confident that the sam
e w

ill provide operational guidance to the users and 
serve as a valuable resource for illustrations on best practices in the im

plem
entation of the access 

to inform
ation law

.
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Executive Sum
m

ary 
This H

andbook provides an overview
 of the legal fram

ew
ork on access to inform

ation in Kenya and 
the Access to Inform

ation Act, 2016 and im
portantly, docum

ents illustrations of best practices in 
im

plem
entation of access to inform

ation legislation from
 different countries. 

The H
andbook is designed as a ‘how

 to’ guide for public officers, access to inform
ation practitioners 

as w
ell as those w

orking for public entities and private bodies im
plem

enting the Kenya Access 
to Inform

ation Act, 2016. It is a first point of reference on both the legal fram
ew

ork on access to 
inform

ation in Kenya and global best practices on im
plem

entation of access to inform
ation law

s. 

The H
andbook w

as developed through research studying im
plem

entation of access to inform
ation 

law
s in five countries in different regions and through interview

s w
ith key stakeholders in Kenya. 

The best practices from
 the eight countries have been captured in the H

andbook and are nuanced 
w

ith Kenyan perspectives from
 the interview

s w
ith key stakeholders. The best practices are not 

prescriptive but rather aim
ed at providing operational guidance to public entities im

plem
enting the 

Access to Inform
ation Act, 2016.

The H
andbook is organized in six sections. Section 1 outlines the legal fram

ew
ork on the right to 

access to inform
ation in at the global, regional and national level. Section 2 provides an overview

 of 
the access to inform

ation term
inology, how

 inform
ation is to be accessed, enforcem

ent of the right 
of access to inform

ation, sanctions for violation of the right and the obligations of public entities. 
Section 3 docum

ents best practices in im
plem

entation of access to im
plem

entation law
s. The 

practical illustrations are provided in textboxes on a pink background. The Section also docum
ents 

best practices from
 M

exico on im
plem

entation of the access to inform
ation law

 in devolved settings.  
Section 4 docum

ents the sequence of im
plem

entation activities undertaken in three countries. It 
seeks to offer guidance on the question ‘how

 do w
e start?’ Section 5 contains relevant tools for the 

im
plem

entation of the Act. Finally Section 6 contains case law
 from

 Kenya and other jurisdictions 
relating to access to inform

ation.  

It is our hope that the H
andbook w

ill provide operational guidance to the users and serve as a 
valuable resource in the im

plem
entation of the Kenya Access to Inform

ation Act, 2016.  
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Im

plem
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ation – Best practices 
24
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1.1.2 
Convention on the Rights of the Child 

The Convention on the Rights of the Child (CRC) guarantees the right of access to inform
ation for 

children and requires States to ensure that children capable of form
ing view

s have a right to express 
those view

s in m
atters affecting the child, taking into account the child’s age and m

aturity. 

Children are also guaranteed the right to seek, receive and im
part inform

ation and ideas regardless 
of frontiers, in w

riting or in print and in the form
 of art or through any m

edia of their choice. 5

1.1.3 
Convention on the Rights of Persons w

ith D
isabilities 

The Convention on the Rights of Persons w
ith D

isabilities at A
rticle 21 requires States to ensure that 

persons w
ith disabilities can exercise their right of access to inform

ation by providing inform
ation 

intended for the public in accessible form
ats and technologies appropriate to different kinds of 

disabilities w
ithout additional costs. It also requires States to accept and facilitate the use of sign 

language, Braille, augm
entative and alternative com

m
unication to ensure access to inform

ation for 
persons w

ith disabilities. 6

1.1.4 
Convention on Elim

ination of A
ll Form

s of Racial D
iscrim

ination 

Sim
ilarly, the Convention on Elim

ination of A
ll Form

s of Racial D
iscrim

ination (CERD
) in A

rticle 5 
requires state parties to elim

inate racial discrim
ination in the enjoym

ent of am
ong other rights, 

the right to freedom
 of expression and opinion. 7 The CERD

 general recom
m

endation 35 further 
elaborates on the right of access to inform

ation. 8

1.1.5 
U

nited N
ations Convention A

gainst Corruption

The U
nited N

ations Convention against Convention underscores the role of inform
ation to society in 

the prevention of and fight against corruption. To this end the Convention requires State Parties to 
take appropriate m

easures to secure the participation of individuals and groups outside the public 
sector such as com

m
unity based organizations, civil society organizations and non-governm

ental 
organizations in the prevention of and fight against corruption by ensuring the public has effective 
access to inform

ation. 9 

1.1.6 
 A

frican Charter on H
um

an and Peoples’ Rights 

The A
frican Charter on H

um
an and Peoples’ Rights (ACH

PR) at A
rticle 9 (1) guarantees the right of 

every individual to receive inform
ation. 10 W

hile the right of access to inform
ation is not expressly 

provided for, the 2002 D
eclaration of Principles on Freedom

 of Expression in A
frica elaborate on 

the right of freedom
 of expression and provide that States have a duty to guarantee access to 

inform
ation held by public bodies and that held by private entities w

here it is necessary for the 
exercise of a right. 11 

5  Convention on the Rights of the Child, 20 N
ovem

ber 1989, entered into force 2 Septem
ber 1990, 1577 U

N
TS 3 Art. 12 &

 13.   

6  Convention on the Rights of Persons w
ith D

isabilities, 13 D
ecem

ber 2006, A/RES/61/106,entered into force 3 M
ay 2008 Art. 21.

7 International Convention on the Elim
ination of All Form

s of Racial D
iscrim

ination, 21 D
ecem

ber 1965, entered into force 4 
January 1969, 660, U

N
TS, 195, Art. 5.

8 U
N

 Com
m

ittee on the Elim
ination of Racial D

iscrim
ination (CERD

), G
eneral recom

m
endation N

o. 35: Com
bating racist hate 

speech, 26 Septem
ber 2013, CERD

/C/G
C/35.

9  U
N

 Convention Against Corruption 31 O
ctober 2003, A/58/422, available at: http://w

w
w

.refw
orld.org/docid/4374b9524.

htm
l  [accessed 03 April 2018]

10 African Charter on H
um

an and Peoples’ Rights, adopted June 27, 1981, OAU
 D

oc. CAB/LEG
/67/3 rev. 5, 21 I.L.M

. 58 (1982), entered 

into force O
ct. 21, 1986, Art. 9 (1

).

11 African Com
m

ission on H
um

an and Peoples’ Rights, D
eclaration of Principles on Freedom

 of Expression in Africa, African 
Com

m
ission on H

um
an and Peoples’ Rights, 32nd Session, 17- 23 O

ctober, 2002: Banjul, The G
am

bia.

1.0 
Legal fram

ew
ork on the right of access to inform

ation
 

1.1 
G

lobal and regional fram
ew

ork on the right of access to inform
ation

 
Key points 

•
	
International	Covenant	on	Civil	and	Political	Rights,	at	A

rticle	19	encom
passes	the	

right of access to inform
ation held by public bodies. 

•
	
Convention	on	the	Rights	of	the	Child	guarantees	the	right	of	access	to	inform

ation	for	
children in A

rticles 12 and 13.

•
	
Convention	on	the	Rights	of	Persons	w

ith	D
isabilities	at	A

rticle	21	requires	States	to	
specifically guarantee the right of access to inform

ation to persons w
ith disabilities. 

•
	
Convention	on	Elim

ination	of	A
ll	Form

s	of	Racial	D
iscrim

ination	at	A
rticle	5	requires	

States to elim
inate racial discrim

ination in freedom
 of expression including right of 

access to inform
ation.

•
	
A
frican	Charter	on	H

um
an	and	Peoples’	Rights	at	A

rticle	9	guarantees	the	right	of	
every individual to receive inform

ation.

•
	
U
N
	Convention	A

gainst	Corruption	underscores	the	role	of	inform
ation	in	fighting	

corruption and requires States to ensure the public has effective access to inform
ation. 

•
	
A
frican	Convention	on	Com

bating	and	Preventing	Corruption	requires	States	to	ensure	
realization of the right of access to inform

ation for eradication of corruption. 

The 
U

niversal 
D

eclaration 
of 

H
um

an 
Rights 

(U
D

H
R) 

w
as 

the 
first 

international 
instrum

ent 
to guarantee the right of access to inform

ation.  A
rticle 19 provides for the right to seek and 

receive inform
ation and ideas. 1 W

hile A
rticle 19 does not expressly m

ention the right of access to 
inform

ation, the right to seek and receive inform
ation and ideas is understood to encom

pass the 
right to inform

ation, that is the right to request and be given inform
ation held by public bodies. 2 

A
rticle 19 of the U

D
H

R laid the foundation for the developm
ent of the right of access to inform

ation 
in legally binding treaties at the global and regional level. 

1.1.1. 
 International Covenant on Civil and Political Rights 

A
rticle 19 (2) of the International Covenant on Civil and Political Rights (ICCPR) provides for the right 

of everyone to freedom
 of expression w

hich includes freedom
 to seek, receive and im

part ideas of 
all kinds regardless of frontiers, in w

riting or in print or in the form
 of art or through any m

edia of 
his choice. 3 A

lthough the right of access to inform
ation is not expressly m

entioned, there is general 
acceptance that freedom

 of expression includes the right of access to inform
ation. 4  

1 U
N

 G
eneral Assem

bly, U
niversal D

eclaration of H
um

an Rights, 10 D
ecem

ber 1948, 217 (III) A.
2 T M

cG
onagle ‘The developm

ent of freedom
 of expression and inform

ation w
ithin the U

N
: leaps and bounds or fits or starts? ’ in T 

M
cG

onagle &
 Y D

onders The U
nited N

ations and freedom
 of expression and inform

ation: critical perspectives (2015) 41.

3  International Covenant on Civil and Political Rights, 16 D
ecem

ber 1966, entered into force 23 M
arch 1976, U

N
TS, 172, Art. 19 (2).   

4 U
N

 H
um

an Rights Com
m

ittee, G
eneral Com

m
ent 34, CCPR/C/G

C/34, paras 18 &
 19, O

ffice of the H
igh Com

m
issioner for H

um
an 

Rights, Special Procedures, http://w
w

w
.ohchr.org/EN

/H
RBodies/SP/Pages/W

elcom
epage.aspx (20 N

ovem
ber 2017).
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A
rticle 35 of the Constitution guarantees the right of access to inform

ation as a self -standing right 
independent of freedom

 of expression. 

A
rticle 35 provides: 

(1)  
Every citizen has the right of access to- 

(a) 
inform

ation held by the State; and 

(b)  inform
ation held by another person and required for the exercise or protection  

of any right or fundam
ental freedom

.’ 

(2)  
very person has the right to the correction or deletion of untrue or m

isleading 
inform

ation that affects the person. 

(3)  
The State shall publish and publicize any im

portant inform
ation affecting the nation.

First, the right to access to inform
ation is guaranteed only for citizens. The Constitution does not 

define ‘citizen’ and construes citizenship as only applying to natural persons. 17 N
otably, there is 

developing jurisprudence from
 the H

igh Court, in w
hich in som

e instances the Courts broadened 
the concept of citizenship to encom

pass juristic persons, w
hile in other instances the Courts have 

adopted the express textual form
ulation in the Constitution that only includes natural persons.   

Second, the right of access to inform
ation is a general right that encom

passes the overall volum
e of 

inform
ation held by the State, w

ith the exception of inform
ation exem

pted from
 access by statutory 

law
 in line w

ith the general lim
itations clause based on hum

an dignity, equality and freedom
.  

Third, the Constitution articulates tw
o sets of obligations of the State in regard to the right. The 

obligation of active transparency contained in A
rticle 35(3) of the Constitution w

hich im
poses on 

the State a m
andatory duty to proactively publish and publicize inform

ation affecting the nation. 
The passive transparency obligation is contained in sub-article (1) w

hich im
poses an obligation on 

the State to ensure access to sources of inform
ation including inform

ation held by private persons, 
w

here such inform
ation is necessary for protection of rights.   

Fourth, every person is entitled to a right to have inform
ation about them

 corrected or deleted if it 
is untrue or m

isleading and affects the person.  

Fifth, the right has horizontal application as it places obligations on relevant private persons and 
entities. 

Additionally, the Constitution guarantees the right of access to inform
ation to persons w

ith 
disabilities. 18 The Constitution also guarantees the right to privacy, right to fair hearing, political 
rights and econom

ic, social and cultural rights w
hich draw

 from
 the right of access to inform

ation. 19

The above provisions of A
rticle 35 of the Constitution are further concretized in the Access 

to Inform
ation Act, 2016, highlighted below

.  In relation to County G
overnm

ents, the County 
G

overnm
ent Act, 2012 sets out obligations of County G

overnm
ents in regard to access to inform

ation. 
A

 num
ber of other national law

s also relate to access to inform
ation. 

17 See, Chapter Three, Constitution, 2010 on citizenship.  
18  Article 54(c) Constitution, 2010. 
19  Article 31, Article 50, Article 38 &

 Article 43 Constitution, 2010.

1.17  
A

frican U
nion Convention on Preventing and Com

bating Corruption

The A
frican U

nion Convention on Preventing and Com
bating Corruption at A

rticle 9 requires States 
to adopt legislation and other m

easures for the realization of the right of access to inform
ation 

required in the eradication of corruption and related offences. 12 

This international and regional legal fram
ew

ork on the right of access to inform
ation form

s part of 
Kenyan law

 under the Constitution, 2010. 

1.1.8 
 G

lobal Instrum
ents on the Right of Access to Inform

ation

In addition, the global and regional fram
ew

ork is supplem
ented by a num

ber of soft law
 references. 

The Tshw
ane Principles on the Right to Inform

ation and N
ational Security seek to shield the 

right to inform
ation and ensure that the public has access to inform

ation held by governm
ents 

w
hile not endangering legitim

ate governm
ent interests to protect people from

 national security 
threats.  U

nder the Principles, w
hile governm

ents m
ay legitim

ately w
ithhold inform

ation to protect 
narrow

ly defined national security interests, inform
ation relating to violations of hum

an rights, 
hum

anitarian w
ar, perpetrators of torture, crim

es against hum
anity and locations of secret prisons 

m
ust never be w

ithheld. 13

The Com
m

onw
ealth Freedom

 of Inform
ation Principles recognize the im

portance of public access 
to official inform

ation in prom
oting transparency and accountable governance and to encourage 

citizens’ full participation in governance. 14 The Com
m

onw
ealth also has m

odel draft law
 to 

guide m
em

ber States w
hich draw

s from
 the Freedom

 of Inform
ation Principles and existing law

s 
in m

em
ber States. 15 Significantly, Sustainable D

evelopm
ent G

oal 16 on peace, justice and strong 
institutions em

braces the right to press freedom
 and inform

ation as im
portant to its achievem

ent. 16

1.1 Right of access to inform
ation in Kenya

1.2.1    Constitution of Kenya, 2010

Key points 

•
		
Right	of	access	to	inform

ation	is	guaranteed	to	citizens	only	

•
		
The	right	places	on	the	State	tw

o	sets	of	obligations	–	active	and	passive	transparency

•
		
The	right	is	not	absolute	and	access	to	inform

ation		m
ay	be	lim

ited	by	law

•
	
The	right	has	horizontal	application	in	that	it	places	obligations	on	private	persons	
and entities 

•
		
The	right	of	access	to	inform

ation	is	specifically	guaranteed	for	persons	w
ith	

disabilities 

12 African U
nion Convention on Preventing and Com

bating Corruption, July 11, 2003, 43 I.L.M
. 5, Art. 9.

13 The G
lobal Principles on N

ational Security and the Right to Inform
ation, June 12, 2013,  available at

https://w
w

w
.opensocietyfoundations.org/fact-sheets/tshw

ane-principles-national-security-and-right-inform
ation-overview

-15-points 

(accessed 18 M
ay 2018) . 

14 Com
m

onw
ealth Freedom

 of Inform
ation Principles, 1999, available at http://w

w
w

.hum
anrightsinitiative.org/program

s/ai/rti/

international/cw
_standards.htm

 (accessed 20 N
ovem

ber 2017).
15 Com

m
onw

ealth M
odel Law

, http://w
w

w
.hum

anrightsinitiative.org/program
s/ai/rti/international/cw

_standards/Cth%
20

m
odel%

20law
%

20-%
20FO

I%
20Act.pdf (accessed 20 N

ovem
ber 2017).

16 U
N

 Sustainable D
evelopm

ent G
oals, G

oal 16, http://w
w

w
.un.org/sustainabledevelopm

ent/blog/2016/07/goal-16-right-to-press-
freedom

-and-inform
ation/ (20 N

ovem
ber 2017). 
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1.2.6 
Ethics and A

nti-Corruption Com
m

ission Act 

The Ethics and A
nti-Corruption Com

m
ission Act at Section 29 also echoes A

rticle 35 of the Constitution 
and providing for access to inform

ation for citizens by outlining the procedure for requests for 
inform

ation. In addition, the Act requires the Com
m

ission to publish and publicize inform
ation 

w
ithin its m

andate affecting the nation in accordance w
ith the right of access to inform

ation in the 
Constitution. 26 The Act nonetheless introduces a requirem

ent that every m
em

ber and em
ployee of 

the Com
m

ission m
ust sign a confidentiality agreem

ent. 27 

1.2.7 
Public A

rchives and D
ocum

entation Service Act 

The Public A
rchives and D

ocum
entation Service Act w

hich regulates the preservation of public 
archives and public records provides for public access to public archives w

hich w
ere accessible to 

the public before their transfer to the N
ational A

rchives. 28 

26 Section 29, Ethics and Anti-Corruption Act.
27 Section 29 (5) Ethics and Anti-Corruption Act. 

28 Section 6 (4) Public Archives and D
ocum

entation Service Act.

1.2.2 
Access to Inform

ation Act, 2016

The Access to Inform
ation Act, 2016 is the prim

ary legislation on access to inform
ation in Kenya. 

The Act lists the objectives as to achieve openness and transparency in the activities of public bodies 
and private bodies through proactive disclosure of inform

ation and inform
ation requests; to protect 

of persons w
ho disclose inform

ation of public interest in good faith; and to provide a fram
ew

ork to 
facilitate public education of the right of access to inform

ation. A
 detailed discussion on the Act is 

carried out in Section 2 of this H
andbook. 

1.2.3 
County G

overnm
ent Act, 2012

A
s pointed out above, w

hile the Access to Inform
ation Act, 2016 applies to both the national 

and county governm
ent, the County G

overnm
ent Act, 2012 places specific obligations on county 

governm
ents in regard to right of access to inform

ation. Section 96 exclusively addresses itself to 
access to inform

ation held by 

county governm
ents, unit or departm

ent of the county and requires county governm
ents to 

designate an office w
ith a view

 to enhancing access to inform
ation. The Section further obligates 

county governm
ents to pass legislation to guarantee access to inform

ation. 20 

A
 num

ber of other provisions in the Act invoke the right of access to inform
ation. These include the 

county governm
ent principle of public participation w

hich is the bedrock of devolved governance 
and is preconditioned on access to inform

ation, data, docum
ents and other inform

ation related 
to policy form

ulation and im
plem

entation. 21 Additionally, the county m
edia is obliged to observe 

access to inform
ation, 22 w

hile the county com
m

unication fram
ew

ork is required to facilitate public 
com

m
unication and access to inform

ation. 23   

1.2.4 
Kenya Inform

ation and Com
m

unication Act

The Kenya Inform
ation and Com

m
unication Act allow

s for access to inform
ation held by the 

Com
m

unication Authority of Kenya for purposes of perform
ing its statutory functions. 24 

1.2.5 
Public Finance M

anagem
ent Act

The Public Finance and M
anagem

ent Act w
hich provides for effective oversight of public finances 

both in the national and county governm
ents, m

akes specific reference to A
rticle 35 of the 

Constitution and  m
andates publishing and publication of all reports of the parliam

entary budget 
office 14 days after their production. 25 

20 County G
overnm

ent Act, Section 96: (1)Every Kenyan citizen shall on request have access to inform
ation held by any county 

governm
ent or any unit or departm

ent thereof or any other State organ in accordance w
ith Article 35 of the Constitution. (2) Every 

county governm
ent and its agencies shall designate an office for purposes of ensuring access to inform

ation required in sub-section 
(1). (3) Subject to national legislation governing access to inform

ation, a county governm
ent shall enact legislation to ensure access 

to inform
ation. 

21 Section 87, County G
overnm

ent Act.
22 Section 93, County G

overnm
ent Act

23 Section 95, County G
overnm

ent Act
24 Section 93, Kenya Inform

ation and Com
m

unication Act. 
25 Section 10 (f) Public Finance M

anagem
ent Act. 
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2.1.6   Personal inform

ation

 
Key point

•
	
Personal	inform

ation	refers	to	inform
ation	about	an	identifiable	individual.	

The Act defines personal inform
ation broadly to include inform

ation relating to race, gender, 
m

arital status, pregnancy status, age, social origin, m
ental health, language, birth, religion, culture 

as w
ell as inform

ation on education, m
edical or crim

inal or em
ploym

ent history. It also includes 
inform

ation relating to financial transactions an individual has been involved in, a person’s view
s 

or opinion over another person, correspondence sent by the individual that is explicitly or im
plicitly 

confidential and contact details of an individual. 34 

 
2.1.7   Private body

 
Key points

•
		
Private	bodies	are	non-state	actors.	

•
	
Private	bodies	are	required	to	disclose	inform

ation	if	it	is	necessary	for	the	protection	
of any right or freedom

.  

The Act distinguishes tw
o classes of private bodies: (i) those that receive public funds or carry 

out public functions or services or those bodies that have exclusive contracts to exploit natural 
resources; and (ii) those that possess certain inform

ation w
hich of significant public interest even if 

they do not receive public funds or carry out public functions or services. 35  

The qualification that private bodies are only obliged to give inform
ation necessary for the exercise 

or protection of a fundam
ental right is im

portant. 

 
2.1.8   Public entity 

 
Key point

•
		
Public	entity	m

eans	offices	in	the	national	and	county	governm
ents	or	in	the	public	

service. 

Public entity refers to offices in the national and county governm
ents including entities 

perform
ing a function w

ithin a com
m

ission, agency of any other body established by the 
Constitution. 36

 
2.1.9   State 

 
Key point 

•
		
State	m

eans	organs	and	entities	com
prising	the	governm

ent	of	the	Republic	of	Kenya.		

State refers to the organs of governm
ent that is the Executive, Parliam

ent and the Judiciary and other 
entities com

prising the governm
ent. 37 These organs have an obligation to disclose inform

ation held. 

 34 Section 2, Access to Inform
ation Act, 2016

35 As above. 
36 Section 2, Access to Inform

ation Act, 2016 &
 Article 260 Constitution, 2010

37 Article 260, Constitution, 2010.

2.0 
Access to Inform

ation in Kenya 
2.1 

Access to inform
ation term

inology 

 
2.1.1   Citizen 

 
Key point    

•
		
Citizen	includes	both	natural	and	juristic	persons.

The Act defines citizen as any individual holding Kenyan citizenship and any private entity that is 
controlled by one or m

ore Kenyan citizens. 29 The Act thus broadens the concept of citizenship to 
include firm

s and corporate entities. 

 
2.1.2   Edited copy 

 
Key point

•
		
A
	docum

ent	m
ay	be	accessible	subject	to	exem

pt	inform
ation	being	deleted.	

The Act allow
s for access to docum

ents from
 w

hich exem
pt inform

ation has been deleted. 30 This 
should be view

ed in light of the need to balance the right to access to inform
ation against other 

rights such as privacy and hum
an dignity. 

 
2.1.3   Records

 
Key point  

•
		
Records	refer	all	sources	of	inform

ation	including	those	generated	in	digital	form
.

Records m
ean docum

ents or other sources of inform
ation com

plied, recorded or stored in w
ritten 

form
 including those generated by, transm

itted w
ithin and stored in an inform

ation system
. 31 

 
2.1.4   Exem

pt inform
ation

 
Key Point

•
		
The	right	of	access	to	inform

ation	is	not	absolute	and	certain	inform
ation	m

ay	be	
law

fully w
ithheld. 

The Act recognizes that certain inform
ation m

ay be law
fully w

ithheld by a public entity or private 
body, although such inform

ation m
ust be contem

plated in Section 6. 32

 
2.1.5   N

ational security

 
Key point 

•
		
N
ational	security	is	a	ground	for	lim

iting	access	to	inform
ation.	

N
ational security refers to protection against internal and external threats to Kenya’s territory and 

sovereignty, its people, their rights and freedom
s, property, peace, stability and prosperity and other 

national interests. 33

29 Section 2, Access to Inform
ation Act, 2016.

30 As above. 
31 Section 2 and 17, Access to Inform

ation Act, 2016. 
32 Section 2, Access to Inform

ation Act, 2016. 
33 Article 238(1) Constitution, 2010. 
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2.2.2   Entities required to disclose inform

ation upon request 
 

Key points

•
		
A
ll	public	entities	have	an	obligation	to	disclose	inform

ation	except	in	instances	in	
w

hich inform
ation is exem

pt.

•
	
	Private	persons	and	bodies	have	an	obligation	to	disclose	inform

ation	for	exercise	and		
protection of rights and freedom

s

The obligation to grant inform
ation extends to the three branches of the State, that is, Executive, 

Judiciary and Parliam
ent. This also includes both the national and county governm

ents and 
independent and constitutional com

m
issions. 

Private persons and entities are also required to disclose inform
ation w

hen the inform
ation is 

required for the exercise and protection of fundam
ental rights and freedom

s.   

Exam
ple: John H

arun M
w

au v Linus Gitahi &
 13 others [2016] eKLR [Private persons and entities required 

to disclose inform
ation for exercise and protection of fundam

ental rights]

H
arun M

w
au has been accused in a report published by the N

ationM
edia G

roup of 
ow

ning a container full of 1.1 tonnes of cocaine im
pounded in M

alindi. Subsequently, 
the U

S im
posed sanctions against M

w
au. M

w
au m

oved to Court seeking inform
ation 

from
 those w

ho had im
plicated him

. H
e argued that the inform

ation he sought w
as 

necessary to protect his rights to hum
an dignity, privacy and life. The Court w

as 
invited to determ

ine if M
w

au w
as entitled to inform

ation on the location of the 
depot w

here the container w
as being held, the actual person w

ho im
pounded it, 

the serial num
ber and shipping line and the consignee under A

rticle 35. The Court 
ruled that all the inform

ation held had to be disclosed as it w
as needed to protect 

another right.

 
2.2.3   Inform

ation subject to disclosure upon request 

 
Key points

•
		
The	Act	m

akes	a	general	presum
ption	in	favour	of	disclosure

•
		
A
	public	entity	or	private	body	is	deem

ed	to	hold	inform
ation	based	on	possession	and	

com
petence 

A
ll records held by a public entity or a public body regardless of the form

 in w
hich the inform

ation 
is stored, its source or date of production. This im

plies both docum
entary and non-docum

entary 
inform

ation. Records include plans, m
aps, draw

ing, diagram
, painting or graphics, photography, 

m
icrofilm

, sound recording, video cassette and any other item
 conveying inform

ation. 

The concept of ‘inform
ation held’ by the State or another person, im

plies ‘held’ based on possession 
of the inform

ation or com
petence of the body.

 
2.2.4   Inform

ation subject to disclosure w
ithout request [Proactive disclosure]

 
Key points

•
		
Public	entities	m

ust	disclose	certain	inform
ation	proactively

•
		
This	inform

ation	should	be	updated	annually	

 
2.1.10   Inform

ation

 Key Point 

•
		
Inform

ation	m
eans	all	records

Inform
ation m

eans all records held by a public entity or private body regardless of the m
anner 

of storage, source or the date the record w
as produced. This essentially m

eans that all records 
even those produced before the prom

ulgation of the Constitution, 2010 and the com
ing into effect 

of the Access to Inform
ation Act, 2016 are subject to the right of access to inform

ation.  2.2 
Accessing inform

ation 

 
2.2.1   W

ho is entitled to access inform
ation? 

 
Key points

•
		
Citizens	both	natural	and	corporate	are	entitled	to	access	inform

ation

•
		
N
o	justification	is	required	to	access	inform

ation.

The Act acknow
ledges the right of access to inform

ation to citizens. Citizen is defined as persons 
holding Kenyan citizenship and any private entity that is controlled by one or m

ore Kenyan citizens. 
In this regard, the right of access to inform

ation extends to both natural and juristic persons. The 
exercise of the right does not depend on the nature of the interest the applicant m

ay or m
ay not 

have in obtaining the inform
ation requested.

Exam
ple: Katiba Institute v President D

elivery U
nit &

 3 others [2017] eKLR  [Right to inform
ation 

extends to juristic persons]

Katiba Institute deponed that the President D
elivery U

nit on diverse dates in 
2017 published advertisem

ents in the m
edia, through billboards and in business 

m
essaging or tags. Katiba Institute then w

rote to the President D
elivery U

nit 
seeking inform

ation on how
 m

any advertisem
ents had been published, the total 

cost incurred as w
ell as the governm

ent agency that m
et the cost. Katiba Institute 

argued that the respondents refused and failed to supply the inform
ation sought 

under A
rticle 35(1) and violated the values and principles enshrined under A

rticle 
10 of the Constitution especially the rule of law

, good governance, transparency and 
accountability. The determ

ination of the case m
ade a great variation from

 the earlier 
cases. The learned judge considered that the Access to Inform

ation Act under Section 
2 considers a citizen to include a juristic person w

hose director(s) is a citizen. The 
court further stated that under Section 21 of the Act it w

as not a condition precedent 
for the petitioner to first file a com

plaint w
ith the Com

m
ission of Adm

inistrative 
(CA

J). The court ordered that the inform
ation be availed to the petitioner.

A
s stated above, this case m

ade a great variation from
 earlier cases in w

hich the Courts has 
interpreted the right of access to inform

ation as only restricted to natural (hum
an) persons. 38  

38 See Fam
y Care Lim

ited v Public Procurem
ent Adm

inistrative Review
 Board &

 Another[2012] eKLR w
here the H

igh Court restricted 
the concept of citizenship for purposes of access to inform

ation to only natural persons. Sim
ilarly in N

airobi Law
 M

onthly Lim
ited v 

Kenya Electricity G
enerating Com

pany &
 2 others [2013] eKLR, the H

igh Court upheld the restrictive interpretation. See also N
elson 

O
 Kadison v Advocates Com

plaints Com
m

ission &
 another [2013] eKLR and Friends of Lake Turkana Trust v Attorney G

eneral &
 2 

others [2014] eKLR.
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•
		
The	right	of	access	to	inform

ation	includes	the	right	to	correction	or	deletion	of	
inaccurate personal inform

ation

The right of access to inform
ation is not a self-propelling right, hence a citizen m

ust request for the 
inform

ation from
 a public entity or the relevant private body. 

First, the requestor of the inform
ation should find out w

hether the inform
ation needed has already 

been published by the public entity, if it has, there is no need to m
ake an inform

ation request. 

Public entities are not obliged to give supply inform
ation to a requestor if the inform

ation of is 
reasonably accessible by other m

eans. 43

Exam
ple: Kahindi Lekalhaile &

 4 others v Inspector General N
ational Police Service &

 3 others [2013] eKLR 
[Inform

ation m
ust first be requested from

 the public entity holding it]

Kahindi Lekhaile and others sought to have an audit of the ivory stock in the country 
that is that held by the Kenya W

ildlife Service and other private establishm
ents 

pursuant to reports that such ivory m
ay have found its w

ay to the illegal m
arket. 

Kahindi and others m
oved to Court requesting for this inform

ation. The issue for 
determ

ination by the Court w
as w

hether the Court w
as the appropriate place of 

first instance to seek the inform
ation and w

hether the petitioners w
ere entitled to 

the inform
ation. W

hile ruling that  a person seeking inform
ation m

ust first do so to 
the public entity holding the inform

ation and be denied, the Court noted that the 
right of access to inform

ation w
as not self-propelling and a person m

ust request for 
inform

ation to exercise  the right. 

A
n application for inform

ation request should be in w
riting in English or Kisw

ahili and should 
provide sufficient details and particulars to enable the public officer understand the inform

ation 
requested. 44 

A
pplicants unable to m

ake w
ritten requests due to illiteracy or disability should be assisted, such 

requests reduced to w
riting and the applicant be furnished w

ith a copy of the w
ritten request. 45 

Public entities m
ay prescribe a form

 for m
aking requests but such a form

 should not occasion delay 
in exercising the right. 46 

Inform
ation requests to be processed as soon as possible but w

ithin 21 days.  Requests relating to 
life or liberty of the person are to be processed w

ithin 48 hours. The Act allow
s for an option to 

extend from
 48 hours to no m

ore than 14 days if large am
ounts of inform

ation are required and if 
the consultations are necessary w

hich cannot be done w
ithin 48 hours. 47   

U
pon receipt of a inform

ation request, a inform
ation access officer has tw

o corresponding duties: (i) 
duty to inform

 if the public entity holds the inform
ation requested; and (ii) if it holds the inform

ation 
to com

m
unicate to the person m

aking the request if the inform
ation request is approved. 48

If request for inform
ation is declined, the reasons for the decision m

ust be given including a 
justification for deciding the inform

ation is exem
pt unless the inform

ation is expressly categorized 
as such. The inform

ation requestor m
ust also be notified of the appeal m

echanism
s to the office of 

the O
m

budsm
an. 49 

43 Section 6 (5), Access to Inform
ation Act, 2016.

44 Section 8 (1), Access to Inform
ation Act, 2016.

45 Section 8 (2) &
 (3), Access to Inform

ation Act, 2016
46 Section 8 (4), Access to Inform

ation Act, 2016.
47 Section 9 (1),(2) &

 (3), Access to Inform
ation Act, 2016

48 Section 9 (4), Access to Inform
ation Act, 2016

49 As above. 

Public entities are required to actively disclose certain inform
ation and update that inform

ation 
annually. The inform

ation includes: inform
ation about a public entity, its services, m

andate and 
pow

ers, inform
ation on its decision m

aking processes, salary grades of its em
ployees  its policies and 

procedures, how
 it deals w

ith the public and other entities and inform
ation  on public procurem

ent 
upon signing a contract for goods or services.  

 
2.2.5   Inform

ation w
hich is not subject to disclosure/ Lim

itations of access to        
 

 
inform

ation

 
Key points 

•
		
Categories	of	inform

ation	m
ay	law

ful	be	exem
pt	from

	disclosure

•
		
A
ll	exem

ptions	are	subject	to	public	interest	

•
	
Inform

ation	held	for	m
ore	than	30	years	cannot	be	exem

pted	from
	disclosure

The Act creates a general presum
ption in favour of access to inform

ation. It does not extend 
lim

itation to the overall volum
e of inform

ation held by any given public entity or private body as 
a w

hole, but lim
its access to categories of inform

ation protecting various interests. The protected 
interests are national security, personal privacy, com

m
ercial interests, court proceedings, national 

econom
y and professional confidentiality. 39 

Even then, public interest trum
ps the protected interests. The Act recognizes the need for balance 

betw
een the protected interests and public interest by providing that inform

ation exem
pted from

 
access m

ay be disclosed w
hen public interest outw

eighs the protected interests and defers such 
determ

ination to the courts. 40  The Act links public interest to: prom
otion of accountability of public 

entities to the public and debate over public issues; ensuring effective oversight of public funds 
expenditure; public inform

ation on public health or safety to the environm
ent; and ensuring that a 

statutory authority w
ith regulatory responsibilities is adequately discharging its responsibilities. 41 

In addition, the lim
itations do not apply to inform

ation that has been held for over 30 years. 42 

 
2.2.6   Exercising the right of access to inform

ation 

 
Key points

•
		
Inform

ation	m
ust	be	requested	for	from

	the	public	entity	or	relevant	private	body	

•
		
Inform

ation	already	published	w
ill	not	be	given	follow

ing	an	inform
ation	request

•
		
A
pplication	m

ust	be	in	w
riting

•
		
Act	im

poses	strict	tim
elines	for	processing	inform

ation	requests

•
		
Reasons	m

ust	be	given	for	refusal	to	grant	access	to	inform
ation	

•
		
Transfer	of	requests	m

ust	not	delay	grant	of	the	inform
ation	requested	

•
		
Fees	payable	m

ust	only	relate	to	reproduction	and	supplying	the	inform
ation	

39 Section 6 (1) (2), Access to Inform
ation Act, 2016.

40 Section 6 (4), Access to Inform
ation Act, 2016.

41 Section 6 (6), Access to Inform
ation Act, 2016.

42 Section 6 (7), Access to Inform
ation Act, 2016. 
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2.3 
Enforcing the right of access to inform

ation 
 

2.3.1 Review
s and A

ppeals 

 
Key points

•
		
A
n	appeal	on	refusal	to	grant	inform

ation	can	be	m
ade	to	the	Com

m
ission	on	

Adm
inistrative Justice 

•
		
A
n	appeal	of	the	decision	of	the	Com

m
ission	on	Adm

inistrative	Justice	can	be	m
ade	to	

the H
igh Court

•
		
D
ecisions	of	the	Com

m
ission	on	Adm

inistrative	Justice	are	binding

The Act establishes a tw
o-tier review

/appeal system
. In the first instance an appeal m

ay be m
ade 

on a decision to refuse to grant access to inform
ation, or grant edited inform

ation, defer providing 
access to inform

ation, decision relating to fees im
posed, decision purporting to grant access but not 

actually granting access, granting inform
ation only to a specified person and decision refusing to 

correct, update or annotate inform
ation. The appeal to the Com

m
ission on Adm

inistrative Justice 
should be filed w

ithin 30 days from
 the day the decision w

as notified to the applicant. The tim
e 

period m
ay be extended by the Com

m
ission. The Com

m
ission can also review

 decisions on proactive 
disclosure upon request or on its ow

n m
otion. U

pon review
, the Com

m
ission can order release of 

inform
ation w

ithheld unlaw
fully, recom

m
end paym

ent of com
pensation or any other law

ful rem
edy. 

The decisions of the office of the O
m

budsm
an are binding on national and county governm

ents and 
can be executed through the H

igh Court, in a like m
anner as a H

igh Court order.  

The second tier appeal m
echanism

 lies in the courts. A
 person not satisfied w

ith the decision of the 
Com

m
ission can appeal the decision in the H

igh Court w
ithin 21 days.

 
2.3.2 O

versight 

 Key points

•
		
Com

m
ission	on	Adm

inistrative	Justice	is	charged	w
ith	overseeing	and	enforcing		

im
plem

entation of the Act

•
		
Public	entities	and	private	bodies	should	subm

it	reports		to	the	Com
m
ission	on	their	

im
plem

entation of the Act

The im
plem

enting agency is the Com
m

ission on Adm
inistrative Justice has one Com

m
issioner 

designated as the Inform
ation Com

m
issioner.

The Com
m

ission is m
andated to investigate com

plaints relating to access to inform
ation, receive 

reports from
 public institutions to m

onitor com
pliance w

ith the Act, facilitate public aw
areness, 

w
ork w

ith public entities to prom
ote right to access to inform

ation, m
onitor state com

pliance w
ith 

its international obligations in the context of the right of access to inform
ation, review

 decisions 
arising from

 violations of the right of access to inform
ation and prom

ote data protection.

Public entities and relevant private bodies are also required to furnish the Com
m

ission w
ith annual 

reports on the num
ber of requests for inform

ation received and those processed, num
ber of declined 

requests and the reasons for declining, average num
ber of days taken to process requests, fees 

collected from
 inform

ation requests and num
ber of full-tim

e staff deployed to process inform
ation 

requests and total expenditure of the entity in processing requests.  

Exam
ple: Zebedeo John O

pore v The Independent Electoral and Boundaries Com
m

ission [2017] eKLR 
[Justification required for refusal to grant access to inform

ation]

The Petitioner requested from
 the 1st Respondent records and docum

ents in their 
custody pertaining to the elections of the Bonchari M

em
ber of N

ational A
ssem

bly 
seat held on 8th August 2017. The docum

ents requested for by the petitioner 
included the num

ber of voters identified by the electronic voter identification devices 
at every polling station; Copies of Form

s 32A
 (Voter Identification &

 Verification 
Form

s) at every polling station; Polling Station D
iaries as prepared and subm

itted 
by the respective presiding officers at every polling station for the purposes of 
filing an election petition. The issue before the court w

as w
hether the Respondent 

had established that the refusal to grant access to inform
ation is justified under the 

exceptions under Section 6 of the Access to Inform
ation Act. 

The court held that the refusal to grant access m
ust be reasonable and justifiable.  

The court found that the respondent had violated the right of access to inform
ation 

and ordered that the petitioner be granted access into the requested form
s.

The Act establishes a general presum
ption that any inform

ation request not responded to w
ithin 

21 days is denied. 50

If a public entity does not have the inform
ation requested, an inform

ation access officer m
ay transfer 

the application to another relevant entity w
hich holds the inform

ation requested. The transfer is 
to be done w

ithin 5 days.  The inform
ation access officer is required to inform

 the applicant of the 
transfer of the request w

ithin 7 days from
 the date the application w

as m
ade. 51 

The public entity to w
hich the inform

ation request is transferred is m
andated to m

ake a decision on 
the request w

ithin 21 days since the first application w
as m

ade. 52 

O
nce an inform

ation request is approved, the inform
ation access officer should w

ithin 15 days from
 

the date application furnish the applicant w
ith a w

ritten response advising that the inform
ation 

request w
as approved, w

here necessary that the inform
ation w

ill be contained in an edited copy, 
fees to be paid and m

ode of paym
ent, proposed m

ode of accessing the inform
ation and that an 

appeal could be m
ade to the office of the O

m
budsm

an on the fees payable and proposed m
ode of 

access. 53 

O
nce the fee is paid, the inform

ation access officer is required to provide the inform
ation to the 

office or perm
it relevant inspection of the inform

ation w
ithin 2 days of paym

ent. Inform
ation is to 

be m
ade accessible at the place it is kept and to be inspected in the form

 it held. The costs of any 
copying, reproduction or conversion to sound transm

ission are to be paid by the applicant.

Fees in the context of inform
ation requests are only to be levied in relation to the actual cost of 

m
aking copies of the inform

ation and supplying the inform
ation. 54

The right to access to inform
ation includes the right to correction or updating or annotation of 

inaccurate personal inform
ation. A

 request to correct inform
ation is to be m

ade in w
riting to the 

public entity responsible for the m
aintenance of the record system

 stating it is a request to am
end, 

identifying the personal inform
ation to be am

ended and the rem
edy sought by the applicant. N

o 
fee is to be charged for correction, updating or annotation of out of date or inaccurate personal 
inform

ation. 55

50 Section 9 (5), Access to Inform
ation Act, 2016.

51 Section 10 (1) &
 (2), Access to Inform

ation Act, 2016. 
52 Section 10 (3), Access to Inform

ation Act, 2016.
53 Section 11 (1), Access to Inform

ation Act, 2016.
54 Section 12 (1) &

 (2), Access to Inform
ation Act, 2016. 

55 Section 13 (1) &
 (2), Access to Inform

ation Act, 2016. 
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2.5 
Sanctions

The Act im
poses sanctions as follow

s: 

Person/ entity 
O

ffence

Sentence upon conviction

Fine  (Kshs)
(up to)

Term
 of 

im
prisonm

ent 
(not exceeding) 
or both

1.
Inform

ation 
access officer

Refuse to reduce oral applications into w
riting ( Sec. 28 (3)

50,000
3 m

onths

Refuse to accept an inform
ation request  (Sec. 28(3)

Failure to respond to inform
ation request w

ithin the 
stipulated tim

e (Sec. 28 (3)

Failure to provide inform
ation that is capable of being 

read, heard or view
ed by an applicant w

ith disability 
(Sec. 28 (3)

2.
Person 

Charging a fee exceeding the actual cost of m
aking copies  

(Sec. 28 (4)

100,000
6 m

onths

Failing to respond to inform
ation required for protection of 

a right (Sec. 28 (4)
Failing to respond to a request to correct personal 
inform

ation or to correct, delete, destroy or annotate 
inform

ation w
ithin a reasonable tim

e (Sec. 28 (4)

3.
Person 

Know
ingly disclose inform

ation under the exem
ption 

clause (unless in public interest) (Sec. 28 (1)
1,000,000

3 years

4.
Person 

A
ltering, defacing, concealing  or erasing records w

ith 
intent to prevent disclosure of inform

ation  (Sec. 18) &
 Sec 

28 (5)

500,000
2 years 

5.
Private body 

Failure to m
ake publicly available the nam

e and contact of 
the inform

ation access officer  (Sec. 28 (5)
500,000

-

6.
Person 

Providing false inform
ation intended to injure another 

person  
500,000

3 years

7.
Person

Fails to attend proceedings before the Com
m

ission 
in line w

ith sum
m

ons issued (Sec. 28 (8)

300,000
3 M

onths
Fails to attend proceedings before the Com

m
ission 

in line w
ith sum

m
ons issued (Sec. 28 (8)

Causes obstruction or disturbance in the course of 
proceedings before the Com

m
ission  (Sec. 28 (8)

8.
Person 
to w

hom
 

inform
ation 

is disclosed

Conveying to others altered inform
ation, conceals 

som
e inform

ation, m
isrepresents the inform

ation 
w

ith intent to deceive (Sec. 28 (10)
200,000

1 Year 

2.6 
Reporting obligations for public entities 

 Key points

•
	
Public	entities	are	required	to	subm

it	an	annual	report	to	the	O
ffice	of	the	O

m
budsm

an	

•
		
The	Act	requires	that	the	report	be	subm

itted	on	or	before	June	30	each	year

•
	
The	Act	im

poses	specific	requirem
ents	on	the	content	of	the	report

The Act requires public entities to subm
it to the O

ffice of the O
m

budsm
an annual reports on or 

before 30
th June a report covering the preceding year w

hich shall include:  the num
ber of requests 

received by the entity and the num
ber processed; num

ber of determ
inations in w

hich the public 
entity declined to release inform

ation and the m
ain grounds for these determ

inations; average 

2.4 
Protection of w

histleblow
ers 

Key points

•
	
The	Act	protects	persons	w

ho	disclose	inform
ation	in	public	interest	from

	penalization	

•
		
A
ny	penalty	im

posed	is	actionable	in	tort	

•
		
Confidentiality	agreem

ents	in	relation	to	inform
ation	subject	to	disclosure	are	

unenforceable 

The Act insulates from
 penalty persons w

ho m
ake or propose to m

ake disclosure of inform
ation 

obtained in confidence in the course of em
ploym

ent, profession, voluntary w
ork or by holding 

office, if the disclosure is m
ade in public interest.  

W
hat are public interest disclosures? These are disclosures: 

i  
To law

 enforcem
ent agencies or to an appropriate public entity;

ii  
on violations of law

 including hum
an rights, m

ism
anagem

ent of funds, conflict of 
interest, corruption, abuse of public office; and 

iii  
on dangers of public health, safety and environm

ent. 

Penalization includes dism
issal, discrim

ination, m
ade the subject of a reprisal or other form

 of 
adverse treatm

ent, denial of appointm
ent, prom

otion or advantage that w
ould otherw

ise have been 
provided.   

The Act also deem
s unenforceable settlem

ents to claim
s that arise out of obligations of confidentiality 

in respect of inform
ation w

hich is accurate and w
hich w

as proposed to or w
as disclosed.  

Significantly, Kenya is in the process of enacting specific legislation for the protection of w
histle 

blow
ers, the Kenya W

histleblow
er Protection Bill.  The Bill has how

ever not been subm
itted to the 

N
ational A

ssem
bly as of A

pril 2018. 
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Third, it sets out strict tim
elines for processing inform

ation requests. Inform
ation requests m

ust be 
processed w

ithin 21 days of the receipt of the application.  In instances in w
hich the inform

ation 
sought relates the life or liberty of a person, the request m

ust be processed w
ithin 48 hours, w

ith an 
option to extend once for 14 days to allow

 for a search, if a large am
ount of inform

ation is required 
or w

here consultations are necessary before the request can be granted.  

Fourth, it provides for transfer of applications w
ithin 5 days of receipt of the application, if the 

inform
ation requested is held by another entity. The Act also requires that w

here an inform
ation 

request has been transferred to another public entity, the applicant should be inform
ed w

ithin 7 
days and that the public entity to w

hich the request is transferred shall m
ake a decision on the 

application w
ithin 21 days. 

 
3.1.1 Im

plem
enting structures 

In term
s of entity specific processing of inform

ation requests, experiences from
 India reveal 

that entity specific characteristics determ
ine the infrastructure required to deal w

ith access to 
inform

ation applications. Policy intensive entities tend to have less access to inform
ation requests, 

hence leaner access to inform
ation structures, w

hile entities involved in day to day im
plem

entation 
of program

m
es have m

ore inform
ation requests hence need m

ore form
alized system

s and m
ore 

designated access to inform
ation officers. 60  

For entities involved in program
m

e im
plem

entation, hence m
ore inform

ation requests and the 
need for m

ore form
alized system

s, M
exico’s im

plem
enting structures offer the best illustration 

com
prising of a liaison unit and an inform

ation com
m

ittee. 61 

(See box below
).  

The Kenyan Access to Inform
ation Act m

akes provision for inform
ation access officers to m

ake 
consultations and seek assistance in processing of inform

ation requests. 62 This provides an avenue 
to consider adoption of inform

ation com
m

ittees w
ithin public entities. View

ed from
 the perspective 

of institutionalization and sustainability, the inform
ation com

m
ittee is favourable particularly in 

entities w
ith high staff turnover, for instance county governm

ents.  

 M
exico: Im

plem
enting structures: a liaison unit and an inform

ation com
m

ittee

M
exico’s Federal Transparency and Access to Public G

overnm
ent Inform

ation Law
, 

2002 and the Regulations developed under the Law
 require each agency to set up 

a liaison unit for processing inform
ation requests and uploading inform

ation on its 
w

ebsite (proactive disclosure); and an inform
ation com

m
ittee w

hich acts as a collegial 
body to review

 exem
pt inform

ation in each agency and the agency’s response to 
inform

ation requests. The inform
ation com

m
ittee m

ust 

have at least 3 officers w
ho are: the head of the liaison unit; another officer appointed 

by the head of the agency and the officer responsible for overall coordination of 
services/ functions in the agency. In addition the Regulations require agency’s to set 
up physical space and designate personnel to assist inform

ation requestors. 

60 M
D

 Surie &
 Y Aiyar ‘Im

plem
enting the right to inform

ation: A case study of India’ in SE Trapnell Right to inform
ation: 

Case studies on im
plem

entation (2014) 64, http://siteresources.w
orldbank.org/PU

BLICSECTO
RAN

D
G

OVERN
AN

CE/
Resources/285741-1343934891414/8787489-1344020463266/8788935-1399321576201/RTI_Case_Studies_Im

plem
entation_W

EBfinal.
pdf  (accessed 18 M

ay 2018).
61 YM

izrahi &
 M

 M
endiburu ‘Im

plem
enting the right to inform

ation: A case study of M
exico’ in SE Trapnell Right to inform

ation: 
Case studies on im

plem
entation (2014)117-118, http://siteresources.w

orldbank.org/PU
BLICSECTO

RAN
D

G
OVERN

AN
CE/

Resources/285741-1343934891414/8787489-1344020463266/8788935-1399321576201/RTI_Case_Studies_Im
plem

entation_W
EBfinal.

pdf (accessed 18 M
ay 2018) .

62 Section 9 (3) &
 (5), Access to Inform

ation Act, 2016.

num
ber of days taken by the public entity to process different types of requests ; total am

ount of 
fees collected in processing requests; and num

ber of full tim
e staff in the public entity assigned to 

processing inform
ation requests and the total cost incurred by the entity for processing inform

ation 
requests. 

2.7 
D

ata Protection 
 Key points

•
	
D
ata	protection	seeks	to	protect	the	right	to	personal	privacy	and	autonom

y	of	the	
individual  

•
	
The	Act	confers	on	the	O

ffice	of	the	O
m
budsm

an	pow
ers	to	request	for	and	receive	

reports on protection of the right to data protection  

The concept of data protection is prem
ised on the protection of right to personal privacy and 

autonom
y of the individual. A

s relates to personal privacy, the right to privacy is closely linked to 
protection of one’s identity. Autonom

y of the individual ideally m
eans that natural persons should 

have control of their ow
n personal data. 56 

The Act provides for correction of personal inform
ation held by public entities and private bodies in 

instances in w
hich such inform

ation is out of date, inaccurate or incom
plete.  The Act also provides 

a procedure for the correction of personal inform
ation. 57 

In the specific context of data protection, the Act m
akes express references to data protection in the 

functions of the O
ffice of the O

m
budsm

an. Section 21 confers on the O
ffice of the O

m
budsm

an the 
pow

er to request and receive reports from
 public entities relating to im

plem
entation of the Act on 

data protection and to assess those reports on the protection of personal data. 58 In addition, Section 
21 requires the O

ffice of the O
m

budsm
an to w

ork w
ith other regulatory bodies on legislation for 

prom
otion and com

pliance w
ith data protection m

easures. 59  

A
s of M

ay 2018, the D
ata Protection legislation is yet to be passed. A

 D
ata Protection Bill and a 

policy are currently in the process of developm
ent. 

3.0  
Im

plem
enting access to inform

ation – Best practices 
This section highlights best practices and lessons from

 India, M
exico, South A

frica, the U
nited 

Kingdom
 and U

ganda w
hich could be considered and adopted under the ‘good fit’ approach for 

public entities and relevant private bodies im
plem

enting the Kenya Access to Inform
ation Act.  

3.1  
Best Practices in processing inform

ation requests 
The Access to Inform

ation Act, 2016 lays dow
n an elaborate fram

ew
ork for processing inform

ation 
requests. First, the Act designates all chief executive officers as inform

ation access officers. 

Second, it sets out the application process w
hich requires that applications m

ust be in w
riting in 

English of Kisw
ahili providing sufficient details for the inform

ation access officer to understand the 
inform

ation requested. 

56 Y M
cD

erm
ott ‘Conceptualising the right to data protection in the era of Big D

ata (2017) Big D
ata and Society

57 Section 13, Access to inform
ation  Act. 

58 Section 21 (1) (b), Access to Inform
ation Act. 

59 Section 21(1) (d), Access to Inform
ation Act.
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3.1.2 Fees 

The Act provides for paym
ent of fees for access to inform

ation in tw
o instances: for m

aking copies 
of the inform

ation requested or supplying the inform
ation. 67 O

ne of the challenges encountered 
in the im

plem
entation of the South A

frica’s Prom
otion of Access to Inform

ation Act w
as the fees 

charged w
hich hindered the right of access to inform

ation. 68 Sim
ilarly, in U

ganda the Regulations to 
the Access to Inform

ation

Act set a high fee for inform
ation requests w

hich are assessed per request thus m
aking the cost 

prohibitive if m
any requests are m

ade. 69  

India offers the best illustrative practice by providing fee w
aivers. 

Indian Right to Inform
ation Act provides a fee w

aiver for inform
ation requests for 

persons living below
 the poverty line.

Kenya is yet to develop Regulations on the fees to be paid for accessing inform
ation. A

s a best 
practice, Kenya should consider w

aiving fees for persons living below
 the poverty line. 

3.1.3 Form
s 

The Access to Inform
ation Act m

akes provision for public entities to prescribe a form
 for m

aking 
an application to access inform

ation. The Act further states that the form
 should not unreasonably 

delay requests or place an undue burden upon applicants and no application should be rejected for 
failure to use the prescribed form

. 70

Experiences from
 U

ganda and South A
frica are inform

ative. In U
ganda, the Regulations to the 

U
ganda Access to Inform

ation Act, 2005 provide for up to fifteen (15) different form
s for requesting 

access to inform
ation. U

se of a w
rong form

 autom
atically disqualifies the inform

ation request. The 
challenge has been for inform

ation requestors to go through the m
ultiplicity of form

s to identify 
the right form

, particularly in situations of lim
ited internet access and w

here printed form
s are 

not available. 71 Sim
ilarly, in South A

frica, form
-based inform

ation requests have been identified as 
challenging to illiterate low

 incom
e requesters w

ho m
ay not have access to the form

 or technology. 72 

Best practice: Single m
odel Form

 w
hich public entities can adopt w

ith m
inor m

odifications

D
raw

ing from
 the above experiences, the Com

m
ission on Adm

inistrative Justice 
should develop a single m

odel Form
 w

hich public entities can adopt w
ith the m

inor 
m

odifications based on the entity specificities. Public entities should m
ake the Form

 
readily available and should not reject applications not based on the Form

.

3.1.4 Transfer of requests 

The Act sets the tim
eline for transfer of requests as five days from

 the receipt of the application and 
requires that the inform

ation requestor is notified w
ithin 7 days. These strict tim

elines dem
and that 

inform
ation access officers m

ust quickly m
ake a decision on w

hich public entity holds the requested 
inform

ation, and transfer the request. 

67 Section 12, Access to Inform
ation Act, 2016.

68 M
oses (n 63 above) 449

69 D
okeniya (n 65 above) 290.

70 Section 8 (4), Access to Inform
ation Act, 2016. 

71 D
okeniya (n 65 above) 289.

72 M
oses (n 63 above) 449.

N
otably, the Regulations provide for clear dem

arcation of responsibilities betw
een 

the liaison unit and the inform
ation com

m
ittee. The liaison unit coordinates the 

actual search for inform
ation once an inform

ation request is received by contacting 
the head of the unit w

hich the inform
ation request relates. If the head of the unit 

responds that the inform
ation cannot be disclosed, the request is forw

arded to the 
inform

ation com
m

ittee w
hich considers the request in line w

ith set guidelines and 
m

akes a decision on w
hether the inform

ation should or should not be disclosed. The 
decision of the inform

ation com
m

ittee is redirected to the head of the unit and the 
head of the liaison unit w

ho post the agency’s response on an e-platform
 system

. 

For policy intensive entities w
hich w

ould not attract m
any inform

ation requests, South A
frica’s 

D
epartm

ent of Environm
ent provides a good illustration of a lean structure for processing 

inform
ation requests. 63 (See box below

). 

A
longside the im

plem
entation structures discussed above, other best practices identified include:

i. 
D

eveloping job descriptions for inform
ation access officers and netw

orks of inform
ation 

access officers; 64

ii. 
D

eveloping a uniform
 criteria for inform

ation access officers to apply in m
aking a decision 

w
hether or not to approve an inform

ation request; 65 and 

iii. 
D

eveloping clear and publicised internal w
ork flow

 on processing of inform
ation requests. 66 

South A
frica: D

epartm
ent of Environm

ent: leaner im
plem

entation structures for entities w
ith 

few
er requests

In the D
epartm

ent of Environm
ent, there is no designated unit to deal w

ith inform
ation 

requests. The D
epartm

ent’s D
eputy Inform

ation O
fficers and frontline staff have been 

trained on the Prom
otion of Access to Inform

ation Law
 and how

 to im
plem

ent it. The 
D

epartm
ent has a clear and publicized internal w

orkflow
 system

.

Inform
ation requests are received and processed by the Chief D

irector’s office assistant. 
The legal officers in the D

epartm
ent are trained on the Act and are responsible for 

review
ing these requests and directing them

 to the appropriate branch or departm
ent 

w
ithin the D

epartm
ent of Environm

ent. A
ll D

eputy D
irector G

enerals in the D
epartm

ent 
are designated as D

eputy Inform
ation O

fficers. N
otably, the w

orkflow
s are kept at a high 

level hence staff are accountable to ensure that inform
ation requests are responded to. 

Internal tem
plates have been developed and w

hen tim
elines are not m

et, the m
atter 

is escalated. 

63 E M
oses ‘Im

plem
enting the right to inform

ation: A case study of South Africa’ in SE Trapnell Right to inform
ation: 

Case studies on im
plem

entation (2014) 449, http://siteresources.w
orldbank.org/PU

BLICSECTO
RAN

D
G

OVERN
AN

CE/
Resources/285741-1343934891414/8787489-1344020463266/8788935-1399321576201/RTI_Case_Studies_Im

plem
entation_W

EBfinal.
pdf (accessed 18 M

ay 2018).
64 VL Lem

ieux &
 SE Trapnell Public access to inform

ation for developm
ent: a guide to the effective im

plem
entation of access to 

inform
ation law

s (2016) 64, https://openknow
ledge.w

orldbank.org/handle/10986/24578 (accessed 18 M
ay 2018) .

65 A D
okeniya, ‘Im

plem
enting right to inform

ation: A case study of U
ganda’ in in SE Trapnell Right to inform

ation: 
Case studies on im

plem
entation (2014) 290, http://siteresources.w

orldbank.org/PU
BLICSECTO

RAN
D

G
OVERN

AN
CE/

Resources/285741-1343934891414/8787489-1344020463266/8788935-1399321576201/RTI_Case_Studies_Im
plem

entation_W
EBfinal.

pdf (accessed 18 M
ay 2018).

66 M
oses (n 63 above) 449.
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3.2.1 Im

plem
enting structures 

Lessons from
 India on the im

plem
entation of the Indian Right to Inform

ation Act indicate poor 
im

plem
entation of proactive disclosure requirem

ents as a result of poor planning by public entities 
and lack of clarity on w

hose responsibilities it is w
ithin public entities to proactively publish 

inform
ation	–	is	it	the	head	of	a	given	unit	or	the	access	to	inform

ation	officer	or	the	inform
ation	

technology unit? 76 

Best practices from
 M

exico, discussed under 3.1.1 above underscore the need for proper clarity on 
responsibilities as relates to proactive disclosure

 M
exico: L

iaison unit responsible for proactive disclosure and updating of inform
ation 

A
s discussed in the box under 3.2.1, in M

exico the liaison unit is responsible for 
publishing 

inform
ation 

that 
should 

be 
proactively 

disclosed 
and 

updating 
the 

inform
ation. 

3.2.2 Q
uantity and quality of inform

ation published

The Kenya Access to Inform
ation Act, w

hile listing the categories of inform
ation that public entities 

should proactively disclose, does not stipulate the quality and quantity of the inform
ation to be 

published. This gives a high level of discretion to public entities as to quality and quantity. In South 
A

frica, one of the challenges identified w
ith the proactive disclosure requirem

ent w
as the low

 
quality of the inform

ation proactively published and the quantity, hence the inform
ation w

as not 
usable. 77 Sim

ilarly, in India, one of the shortcom
ings identified w

as that inform
ation proactively 

disclosed w
as often incom

plete and inadequate. 78

Best practices to address the above challenges of inadequate, incom
plete and poor quality unusable 

inform
ation can be draw

n from
 M

exico’s im
plem

entation of the proactive disclosure requirem
ents 

(see box below
). 

M
exico: D

esigning uniform
 form

ats for posting inform
ation

To prom
ote com

pliance w
ith the proactive disclosure requirem

ents and to ensure that the 
inform

ation published is adequate, good quality and usable, M
exico’s im

plem
enting body (Institute 

of Federal Access to Inform
ation), designed a uniform

 form
at for posting of inform

ation on public 
agency’s w

ebsites. The im
plem

enting body also required public agency’s to link their w
ebsites to its 

w
eb portal for m

onitoring/evaluation of com
pliance. 

D
raw

ing from
 the above, the Com

m
ission ovn Adm

inistrative Justice should consider designing a 
uniform

 form
at for posting inform

ation on public entities’ w
ebsites to m

eet the proactive disclosure 
obligations. 

 
3.2.3 U

sing proactive disclosure to com
plem

ent passive disclosure (inform
ation  

 
 

requests)

The Act provides that public entities are not obliged to supply inform
ation that is reasonably 

accessible by other m
eans. 79 Therefore, inform

ation already proactively disclosed should not be 
the subject of inform

ation requests. In essence the Act envisages a com
plem

entary relationship 
betw

een active and passive disclosure. 

76 Surie &
 Aiyar (n60 above) 74-75.

77 M
oses (n 63 above) 446.

78 Surie &
 Aiyar (n 60 above) 74-75.

79 Section 6 (5), Access to Inform
ation Act. 

G
ood practices in this regard suggest developm

ent of inform
ation asset registers w

hich can be used 
to identify the entity that holds the requested inform

ation. 73  The inform
ation asset registers should 

be posted on the w
ebsites of public entities.  

Best practice: Public entities should develop inform
ation asset registers and post them

 on their 
w

ebsite for easy access. 

Sam
ple tem

plate for inform
ation asset register*

Title of resource: title of resource including additional titles if any

U
nique num

ber: a unique num
ber identifying each resource

Identifier: identifier or acronym
 by w

hich the resource is m
ay be com

m
only know

n 

D
escription: a description of the inform

ation contained in the resource- abstract or content 

Subject: key w
ords and subject indicating the subject m

atter of the resource

Coverage: geographic area covered by the inform
ation in the resource

D
ate: date the resource w

as created or published

U
pdating frequency: indicate how

 up to date the inform
ation is, especially for databases

D
ate m

odified: date on w
hich the resource w

as last m
odified

Source: the source(s) of the inform
ation found in the resource

Form
at: physical form

ats of resource – book, CD
 RO

M
, database, collection of docum

ents

Language: the language (s) of the resource content 

Publisher: the organization to be contacted for further inform
ation on the resource or access

Author: organization or person responsible for the intellectual content of the resource

Rights: statem
ent of the user’s rights to view

, copy, redistribute, republish all or part of the 
inform

ation held in the resource 

Category: a term
 or term

s from
 the governm

ent categorisation list. 

*Source: V
L Lem

ieux &
 SE Trapnell Public Access to Inform

ation for D
evelopm

ent: A
 G

uide to the 
Effective Im

plem
entation of Right to Inform

ation Law
s (2016) 76.

3.2  
Best Practices in Proactive D

isclosure 
The Act im

poses an obligation on public entities to actively disclose certain inform
ation and update 

this inform
ation annually. Further, the Act describes the form

s of proactive disclosure as: inspection 
w

ithout a charge, supplying of copies to any person on request at a reasonable charge and on the 
internet provided the inform

ation is held by the public entity in electronic form
. 74 The requirem

ent 
for proactive disclosure cam

e into effect in Septem
ber 2017. Ideally, public entities should have 

disclosed the inform
ation identified in the Act. 75

73 Lem
ieux &

 Trapnell (n 64 above) 75. 
74 Section 5, Access to Inform

ation Act, 2016. 
75 As above. 
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The Kenya N
ational A

rchives and  D
ocum

entation Service indicates that currently no policies, 
m

anuals and guidelines on records m
anagem

ent exist for public entities for the im
plem

entation 
of the Access to Inform

ation Act, although it has assisted a num
ber of individual public entities to 

develop procedures for access to inform
ation. 84 

A
s a starting point, the N

ational A
rchives recom

m
ends sensitization of all staff in public entities 

on the need to create records and specific training of records m
anagem

ent officers on the Access 
to Inform

ation Act, proper records m
anagem

ent and repackaging of inform
ation for transm

ission. 
Further recom

m
endations include autom

ation of records and record m
anagem

ent procedures 
to enhance tim

ely retrieval of inform
ation, availability of affordable internet country w

ide and 
leveraging on social m

edia to dissem
inate inform

ation. 85 

In all the jurisdictions review
ed, records m

anagem
ent w

as identified as the key challenge in 
im

plem
enting access to inform

ation law
s, particularly in tim

ely responses to inform
ation requests. 

In India, lack of electronic records m
anagem

ent system
s led to delays in searching and retrieving 

inform
ation. 86 

In M
exico, the m

ain challenges identified w
ith records m

anagem
ent w

as failure by public entities to 
keep proper records, share inform

ation and docum
ent their activities. 87  In South A

frica, poor record 
keeping posed a challenge in locating and producing the inform

ation requested. Indeed, the m
ost 

com
m

on ground for refusal to grant access to inform
ation w

as that the inform
ation requested did 

not exist or could not be found. 88 

Equally, in U
ganda the challenges identified w

ere lack of proper records in public institutions 
and fragm

entation in m
anagem

ent, storage, retrieval and dissem
ination of inform

ation w
ithin 

governm
ent. 89

To address, the above highlighted challenges in records m
anagem

ent, there are a num
ber of 

illustrative rem
edial actions taken w

hich point to good practices. (See box below
). 

M
exico: increm

ental approach in reorganization of records 

M
exico adopted an increm

ental approach in reorganization of records in public agencies in w
hich 

records generating the m
ost inform

ation requests w
ere identified and prioritised. Progressively, the 

country w
as able to im

prove its records m
anagem

ent infrastructure w
hile im

plem
enting its access 

to inform
ation law

. 

India: m
anuals on records m

anagem
ent and a records m

anagem
ent e-learning m

odule

India developed standard tools for records m
anagem

ent in the form
 of m

anuals and also trained 
public officers on records m

anagem
ent through online training m

odules. This w
as done w

ith a view
 

to system
izing records m

anagem
ent throughout the public sector. 

84 Interview
 w

ith Kenya N
ational Archives official, at the Kenya N

ational Archives, N
airobi, Kenya on 1 M

arch 2018. 
85 As above.

86 Surie &
 Aiyar (n60 above) 67.

87 M
irhazi &

 M
endiburu (n61 above) 124-125

88 M
oses (n63 above) 446

89 D
okeniya (n65 above) 294-295.

G
ood practices on the com

plem
entary relationship betw

een proactive disclosure and passive 
disclosure arising from

 inform
ation requests are illustrated by the U

K ‘virtuous cycle’, 80 Thailand 
tracking of high volum

e of inform
ation requests and U

S ‘rule of three’ 81 and M
exico’s practice 

of posting inform
ation requests and responses online thus increasing the am

ount of accessible 
inform

ation. 82 (See box below
) 

U
K

: ‘V
irtuous cycle’ 

In this case, proactive disclosure requirem
ents inform

 the public w
hat inform

ation to expect as 
a m

atter of course, w
hile the public inform

ation requests inform
 public entities w

hat additional 
inform

ation to proactively disclose. A
s a result of this ‘virtuous cycle’ public entities in the U

K now
 

routinely publish inform
ation that w

as previously handled on a case by case basis. 

U
S: ‘rule of three’

In this case, public institutions anticipate that certain inform
ation w

ill be requested m
ore than 

three tim
es and releases that inform

ation proactively. The decision on w
hat

inform
ation w

ill be requested m
ore than three tim

es can be inform
ed, for instance from

 the searches 
on an institution’s w

ebsite. In this instance, inform
ation that w

ould be subject to inform
ation 

requests is thus proactively disclosed. 

M
exico: online repository of requests and responses

The practice in M
exico is that all inform

ation requests and their responses are posted on the public 
agency’s e-platform

. This creates a database of inform
ation from

 the specific public agency hence 
reducing case by case inform

ation requests. 

Thailand: tracking high volum
es of inform

ation requests

In Thailand public entities track high volum
es of inform

ation requests to identify popular inform
ation 

w
hich is then disclosed proactively. 

3.3 
Best Practices in Records M

anagem
ent

The Kenya Access to Inform
ation Act sets out specific obligations for public entities in relation to 

m
anagem

ent of records. Specifically, public entities are required to keep and m
aintain records that are 

accurate, authentic, have integrity and are usable and to ensure that the records facilitate the right 
to access to inform

ation. In addition, the Act lays m
inim

um
 standards that public entities m

ust m
eet 

to fulfil the specified obligation. To this end, the Act specifically requires that by Septem
ber 2019, 

public entities should have com
puterised their records and inform

ation m
anagem

ent system
s. 83

80 ‘Im
plem

enting the right to inform
ation: A case study of the U

nited Kingdom
’ in SE Trapnell Right to inform

ation: 
Case studies on im

plem
entation (2014) 340-341, http://siteresources.w

orldbank.org/PU
BLICSECTO

RAN
D

G
OVERN

AN
CE/

Resources/285741-1343934891414/8787489-1344020463266/8788935-1399321576201/RTI_Case_Studies_Im
plem

entation_W
EBfinal.

pdf (accessed 18 M
ay 2018).

81SE Trapnell &
 VL Lem

ieux ‘Right to inform
ation: identifying drivers of effectiveness in im

plem
entation’ (2014) 55, http://

docum
ents.w

orldbank.org/curated/en/157641467997846547/pdf/98721-W
P-P118353-Box393176B-PU

BLIC-RTI-D
rivers-of-Effectiveness-

W
P2-26N

ov2014.pdf (accessed 18 M
ay 2018).

82 M
izrahi &

 M
endiburu (n 60 above) 125-126.

83 Section 17, Access to Inform
ation Act. 
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3.4.2 Content of training and leveraging on IT in training

Case studies review
ed highlight intensive training on the access to inform

ation law
, processes of 

im
plem

enting the law
 and the tools used in im

plem
entation of the law

. O
n leveraging on IT in 

training, both India and M
exico offer illustrative best practices. 92 (See box below

).

M
exico: e-FA

I online course

M
exico’s Institute of Federal Access to Inform

ation in 2006 developed e-FA
I, an online course for all 

federal officials. e-FA
I has seven m

odules on: transparency and access to inform
ation, the law

 and 
im

plem
enting regulations, access to and protection of personal data, organization and conservation 

of archives and how
 to assist citizens w

ho approach agencies for inform
ation. 

India: 15 day online certification course

In 2009, India’s D
epartm

ent of Personnel Training launched a 15 day online certification course for 
public officials, public inform

ation officers, civil society organizations and citizens on the Right to 
Inform

ation Act and the process of accessing inform
ation.

From
 

the 
above 

good 
practices 

on 
leveraging 

on 
inform

ation 
technology 

for 
training, 

the 
Com

m
ission on Adm

inistrative Justice could consider IT based courses for all inform
ation access 

officers w
ith m

odules on the Act and its Regulations, records m
anagem

ent, how
 to assist citizens 

access  inform
ation and the tools used. 

The Kenya N
ational A

rchives recom
m

ended that the content of the training on records m
anagem

ent 
should include proper records m

anagem
ent and repackaging of inform

ation for transm
ission. In 

addition, on the agency to conduct the training on records m
anagem

ent, the N
ational A

rchives 
should taking into account the technical aspects involved. 93 

 
3.4.3 Incentives 

Lessons from
 the jurisdictions review

ed indicate that to prom
ote im

plem
entation of the Act across 

public entities, it is im
portant to create institutional cham

pions to fight the culture of secrecy and 
hostility tow

ards the law
. This can be achieved by identifying best practices am

ong institutions and 
best individual inform

ation access officers. South A
frica offers the best illustrative practice. 94 (See 

box below
).

South A
frica: incentives for im

plem
entation of the Act and peer learning 

The South A
frica H

um
an Rights Com

m
ission, the im

plem
enting agency, hosts the N

ational and 
Provincial Inform

ation O
fficers Forum

, w
hich is an association of inform

ation officers from
 all 

public agencies at the national, sub-national and m
unicipal level. The South A

frica H
um

an Rights 
Com

m
ission and the N

ational and Provincial Inform
ation O

fficers also run the G
olden Key Aw

ards 
w

hich is an annual event held on the International Right to Know
 D

ay. The G
olden Key Aw

ards 
highlights the best practices in access to inform

ation by national, provincial and m
unicipal public 

institutions and individuals and aw
ards various categories of aw

ards.

In addition to aw
ard based incentives, civil society actors suggested support w

ith IT infrastructure 
for public entities that excel in providing inform

ation. This w
ould take the form

 of the O
ffice of the 

O
m

budsm
an determ

ining the best public entity and supporting that entity w
ith IT infrastructure, 

possibly through external partnerships.

92 As above. 
93 Interview

 w
ith the Kenya N

ational Archives in N
airobi, Kenya, 1

st M
arch 2018. 

94 M
oses (n63 above) 433.

South A
frica: internal coordination betw

een records m
anagem

ent officers and inform
ation   

officers

South A
frica undertook joint trainings betw

een records m
anagem

ent officers and inform
ation 

officers on the access to inform
ation law

 to create com
m

on understanding on the law
 and on 

processing of inform
ation requests. South A

frica also developed internal tem
plates w

hich clearly 
dem

onstrate the linkages betw
een access to inform

ation and records m
anagem

ent.   This w
as done 

to im
prove internal coordination in locating and producing records. 

In addition, civil society m
em

bers suggested em
phasizing or giving pre-em

inence (through proper 
funding, capacity support) to the Kenya N

ational A
rchives and D

ocum
entation Services as it is 

the prim
ary agency m

andated to oversee proper records m
anagem

ent in the public services. A
s 

a starting point, public entities through the Kenya N
ational A

rchives and D
ocum

entation Services 
should be supported to organise, package and store for easy retrieval the inform

ation that relates to 
the m

ost frequent inform
ation requests. 90

3.4 
Best Practices in Training and Incentives 

Kenyan stakeholders interview
ed for this H

andbook underscore the need for training of all public 
officials on the Access to Inform

ation Act and com
prehensive training on specific aspects for public 

officers involved in the im
plem

entation of the Act. 

Lessons 
from

 
India 

and 
M

exico 
illustrate 

best 
practices 

on 
training 

of 
public 

officials 
on 

im
plem

entation of access to inform
ation law

s. The lessons draw
n cover w

hich institution should 
conduct the training, the content of the training, how

 the training is to be conducted and leveraging 
on inform

ation com
m

unication and technology. 

3.4.1 A
gency responsible for training

A
 dom

inant trend in both M
exico and India is to have periodic training of all public officials conducted 

by the im
plem

enting agency, w
ith specialized and com

prehensive m
odules for inform

ation access 
officers. 91 (See box below

).

India: Training by the im
plem

enting agencies at both central and state level

At the national level, India’s D
epartm

ent of Personnel Training, w
hich is the im

plem
enting agency 

of the Right to Inform
ation Act conducts regular training on the Right to Inform

ation Act and its 
processes for governm

ent personnel at the G
overnm

ent’s Institute of Secretariat M
anagem

ent 
(equivalent of Kenya School of G

overnm
ent). The training includes specialised m

odules for public 
inform

ation officers. 

M
exico: Training by the Institute of Federal Access to Inform

ation

The Institute of Federal Access to Inform
ation, w

hich is the im
plem

enting agency of M
exico’s Access 

to Public G
overnm

ent Inform
ation Law

 conducts regular trainings for governm
ent officials on the 

law
, its procedures and tools. 

  90 Interview
 w

ith Transparency International – Kenya Chapter Executive D
irector, on 3

rd April 2018 in N
airobi, Kenya.

91 See Surie &
 Aiyar (n 60 above) 65; M

izrahi &
 M

 M
endiburu (n 61 above) 123. 
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Inform
ation technology in M

exico has been applied in receiving and processing of inform
ation 

requests, in the im
plem

enting agency’s supervision of com
pliance w

ith the law
 and in developing a 

database on interpretive guidelines on the im
plem

enting agency’s adjudication. 100

M
exico: overall deploym

ent of inform
ation technology to im

plem
ent the access to inform

ation 
law

M
exico’s Institute of Federal Access to Inform

ation (IFA
I) developed an e-platform

 System
 for 

Inform
ation Requests (SISI) to handle inform

ation requests. SISI enabled users to m
ake inform

ation 
requests, IFA

I to track governm
ent responses to the requests and to supervise com

pliance w
ith the 

Law
. 

A
 Constitutional am

endm
ent m

andated all sub-national governm
ents w

ith m
ore than 70,000 

inhabitants to install electronic system
s to enable citizens m

ake inform
ation requests. A

s of 2014, 
the e-platform

 system
 enabled public officials to com

m
unicate w

ith the user, clarify the request 
or assist the user in refining their search. U

sers not satisfied w
ith a public entity’s response can 

through IN
FO

M
EX

 request the IFA
I to review

 the decision. 

IFA
I also created a search engine ZO

O
M

 w
hich contained all its decisions and allow

ed IFA
I 

com
m

issioners, public officers and users to search by topic, agency or date. This system
ization 

of IFA
I decisions enabled it to develop interpretive guidelines based on precedent w

hich create 
certainty in IFA

I adjudication and prom
ote public confidence.  

M
exico’s success in im

plem
enting its access to inform

ation law
 is attributed to the use of electronic 

requests and use of inform
ation technology innovatively.

3.7  
Civil society

The jurisdictions review
ed em

phasize the role played by civil society groups in im
plem

entation the 
access to inform

ation law
s. In the U

K, civil society organizations w
ere key in the success of proactive 

disclosure by pushing for routine publication of inform
ation previously released through case by 

case inform
ation requests. 101 In M

exico, civil society organizations played a key role in aw
areness 

creation and training on the Public Access to G
overnm

ent Inform
ation Law

, hence strengthening the 
dem

and side. 102 In U
ganda, civil society groups pushed for the drafting and passing of Regulations for 

im
plem

entation of the U
ganda Access to Inform

ation Act. 103  In India, civil society groups have also 
sustained pressure on the governm

ent to ensure proper im
plem

entation of the Right to Inform
ation 

Act as w
ell as conducted public aw

areness and training. 104 

U
K

: Proactive disclosure 

In the U
K civil society organizations w

ere instrum
ental in broadening the contours of proactive 

disclosure by pushing for routine publication of inform
ation released as a result of inform

ation 
requests. 

U
ganda: D

evelopm
ent of Regulations 

Civil society groups in U
ganda w

ere key in putting pressure on governm
ent to draft and pass 

Regulations to operationalize the Access to Inform
ation Act. 

100 M
irhazi &

 M
endiburu (n61 above) 125-126.

101 A case study of the U
nited Kingdom

 (n80 above) 340-341.
102 M

irhazi &
 M

endiburu (n61 above) 133-137.
103 D

okeniya (n65 above) 289-290.
104 Surie &

 Aiyar (n60 above) 72-74.

O
ther form

s of incentives include  nam
ing and sham

ing public entities that expressly and habitually 
w

ithhold inform
ation and em

bedding m
onetary value and capacity building to aw

ards to individual 
inform

ation access officers. 95

3.5 
Best Practices on D

evelopm
ent of Regulations 

The Act in a num
ber of instances requires the Cabinet Secretary in-charge of m

atters relating to 
inform

ation to m
ake Regulations for the operationalization of the Act. Experiences from

 other 
jurisdictions are inform

ative on the adequacy or com
prehensiveness of the Regulations and relatedly, 

how
 m

uch the national governm
ent should concede to devolved units to m

ake Regulations for their 
local contexts. 

In U
ganda, delay in form

ulating Regulations im
peded effective im

plem
entation of the Act. The U

ganda 
Access to Inform

ation Act took effect in A
pril 2006, w

hile the Regulations w
ere operationalised in 

July 2011. W
hile, the public could still m

ake inform
ation requests w

ithout the Regulations, their 
absence nonetheless resulted in lack of clarity am

ong public officials on obligations and procedures 
leading to denial of inform

ation. 96 

Contrastingly, in India Regulations and Rules for im
plem

enting the Right to Inform
ation Act w

ere 
developed im

m
ediately the Act cam

e to effect. 97  Further, in U
ganda, lack of com

prehensiveness and 
inadequacy of the Regulations created am

biguity and lack of guidance in the im
plem

entation of the 
Act. 98 

India’s experience w
ith Regulations in devolved settings reveals that allow

ing devolved settings 
develop their ow

n Regulations resulted in over 88 different rules and regulations leading to 
inconsistent fees structures, restrictive form

ats and varying procedures for accessing inform
ation 

w
hich im

peded im
plem

entation of the Right to Inform
ation Act. 99 

U
ganda &

 India: Regulations 

Regulations for im
plem

entation of the Act should be developed as soon as possible. 

Regulations should be com
prehensive and adequate to provide clarity of obligations and guidance 

in im
plem

entation

The national governm
ent should develop and only in lim

ited instances should counties m
odify to 

suit their ow
n contexts

3.6 
Best Practices in Leveraging on IT for im

plem
entation of the   

 
Act 

The foregoing has highlighted instances in w
hich countries review

ed have leveraged on inform
ation 

technology in im
plem

entation of access to inform
ation law

s. The areas discussed previously include 
in proactive disclosure, records m

anagem
ent and in training. 

M
exico’s experience is illustrative on overall deploym

ent of inform
ation technology tools in 

im
plem

enting its Public Access to G
overnm

ent Inform
ation Law

 (see box below
). 

95 Interview
 w

ith Transparency International Executive D
irector, 3

rd April 2018, in N
airobi, Kenya. 

96 D
okeniya (n65 above) 289. 

97 Surie &
 Aiyar (n60 above) 64.

98 D
okeniya (n65 above) 290.

99 Surie &
 Aiyar (n60 above) 62.
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Contribute to the developm
ent of Kenya specific jurisprudence on access to inform

ation 

Civil society organizations can contribute to the developm
ent of Kenyan jurisprudence on access to 

inform
ation through seeking interpretation of unclear or contentious provisions in the Act from

 the 
Courts thus developing a body of jurisprudence on the Act.

 3.8 
Im

plem
entation of access to inform

ation in devolved settings  
 

(County governm
ents) 

W
hile the Access to Inform

ation Act applies to both the national and county governm
ent, the County 

G
overnm

ent Act places specific obligations on county governm
ents in regard to right of access 

to inform
ation. Section 96 of the County G

overnm
ent Act exclusively addresses itself to access to 

inform
ation held by county governm

ents, unit or departm
ent of the county and requires county 

governm
ents to designate an office w

ith a view
 to enhancing access to inform

ation. The Section 
further obligates county governm

ents to pass legislation to guarantee access to inform
ation. 105 

A
 num

ber of other provisions in the County G
overnm

ent Act invoke the right of access to inform
ation. 

These include the county governm
ent principle of public participation w

hich is the bedrock of 
devolved governance and is preconditioned on access to inform

ation, data, 

docum
ents and other inform

ation related to policy form
ulation and im

plem
entation. 106 Additionally, 

the county m
edia is obliged to observe access to inform

ation, 107 w
hile the county com

m
unication 

fram
ew

ork is required to facilitate public com
m

unication and access to inform
ation. 108   

In term
s of developing access to inform

ation legislation at County level, M
akueni County Public 

Participation in G
overnance Bill, 2014 contains express provisions derived from

 A
rticle 35 of the 

Constitution on how
 to access inform

ation from
 the County G

overnm
ent. 109  Kisum

u and Kw
ale 

Counties also have access to inform
ation legislation. Each of the 47 County G

overnm
ents have a 

w
ebsite in w

hich the counties post w
eekly activities. In the context of proactive disclosure, there 

is m
inim

al inform
ation contained in the county w

ebsites (such as functions, policies and m
anuals) 

w
hich addresses the requirem

ents of proactive disclosure as set out in the Access to Inform
ation Act. 

Even then, the quality and quantity is w
anting. 110  

Som
e of the notable practices in counties in relation to access to inform

ation are discussed below
.  

In term
s of responsiveness to persons w

ith disability, Vihiga County’s w
ebsite enables persons 

w
ith visual disability to navigate through the JAW

S program
m

e. In Taita Taveta County, the County 
uses Tw

itter w
hich is converted to SM

S hence reaching a large m
ajority of the population w

ho 
m

ay have a m
obile device but not necessarily be on Tw

itter. Taita Taveta also has physical Citizen 
Inform

ation Centres w
hich could serve as points for inform

ation requests as envisaged in the Access 
to Inform

ation Act.

 105 County G
overnm

ent Act, Section 96: (1)Every Kenyan citizen shall on request have access to inform
ation held by any county 

governm
ent or any unit or departm

ent thereof or any other State organ in accordance w
ith Article 35 of the Constitution. (2) Every 

county governm
ent and its agencies shall designate an office for purposes of ensuring access to inform

ation required in sub-section 
(1). (3) Subject to national legislation governing access to inform

ation, a county governm
ent shall enact legislation to ensure access 

to inform
ation. 

106 Section 87, County G
overnm

ent Act.
107 Section 93, County G

overnm
ent Act

108 Section 95, County G
overnm

ent Act

109 See Section 30, M
akueni County Public Participation in G

overnance Bill, 2014. 
110 Interview

 w
ith the Council of G

overnors in N
airobi, Kenya, 9 M

arch 2018. 

India: 

In India, civil society organizations have m
onitored governm

ent im
plem

entation of the Right to 
Inform

ation Act. Civil society organizations have also conducted public aw
areness and training of 

public officials on the Right to Inform
ation Act. 

M
exico: 

In M
exico, civil society organizations have been instrum

ental in strengthening the dem
and side. 

Kenya has a vibrant civil society. It is im
perative that the Access to Inform

ation Act, 2016 w
as a 

culm
ination of efforts Kenya civil society dating back to 1990s.  In addition civil society w

as at the 
forefront in the passing of the Act. Interview

s w
ith Kenyan civil society organizations indicate the 

below
 discussed roles in relation to im

plem
entation of the Act. 

D
riving/Support for public dem

and for inform
ation 

This role w
ould be tw

ofold. First, it w
ould entail sensitizing the public on the right to access to 

inform
ation through public aw

areness cam
paigns to educate the public on the Act and on how

 
to m

ake inform
ation requests. According to civil society experts, supporting public dem

and has 
been m

ost effective in India w
here the public aw

areness cam
paigns have aim

ed at dem
onstrating 

the practical value of access to inform
ation to ordinary citizens, for instance use of inform

ation to 
achieve social and econom

ic gains such as fair w
ages. In addition, public aw

areness cam
paigns that 

held the public view
 the right to inform

ation in the context of exercise of civic duty, for instance, 
ensuring prudent use of resources by public entities or equality, equity and inclusivity in public 
affairs.

Second, civil society w
ould actively m

ake inform
ation requests w

ith a view
 to pushing for the setting 

up of inform
ation processing system

s and testing the effectiveness of the system
s in place.  W

hen 
civil society organizations m

ake inform
ation requests, then they are able to assess the effectiveness 

of the system
s in place. 

Capacity building for public officers in im
plem

entation of the Act 

Civil society organizations together w
ith the O

ffice of the O
m

budsm
an can conduct capacity 

building for public officers on the provisions of the Act, how
 to process inform

ation requests, the 
penalties involved and the reporting requirem

ents under the Act. The m
ain objective of the capacity 

building w
ould be to equip public officers w

ith the requisite know
ledge, com

petences and skills to 
im

plem
ent the Act. 

Support in organizing, packaging and storage of inform
ation and data

A
s discussed earlier, records m

anagem
ent has proved the w

eakest link in all countries review
ed in 

im
plem

entation of the access to inform
ation legislation. Specifically, retrieval of inform

ation has 
proved difficult thus im

peding tim
elines in processing inform

ation requests.  Civil society w
ould 

play the role of assisting public entities in organizing, packaging and storing inform
ation in a form

 
that lends itself to easy retrieval and also organising the inform

ation in a form
 that is readable 

and beneficial to inform
ation requestors. This w

ould also entail em
phasizing the role of the Kenya 

N
ational A

rchiving and D
ocum

entation Services. 

M
onitoring im

plem
entation of the Act 

Civil society organizations can m
onitor im

plem
entation of the Act through initiating litigation in 

instances in w
hich inform

ation is denied, through social audits and through preparation of shadow
 

state reports to international and regional hum
an rights m

onitoring bodies. 
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Existing literature reveals that despite the prom
ulgation of the G

eneral Transparency Law
, there are 

significant differences across the 33 jurisdictions in relation to the quality of law
s, the effectiveness 

of the law
s, institutional design and the oversight body. 116 

O
n oversight and enforcem

ent, each jurisdiction in M
exico is obligated to create specialized and 

independent oversight bodies w
ith a m

andate to oversight im
plem

entation of the law
, m

onitor 
com

pliance and sanction non-com
pliance. 117 The N

ational oversight body (Federal Institute for 
Access to Public Inform

ation (IFA
I)) has an overarching m

andate over the 32 independent oversight 
bodies. It supervises decisions from

 each of these bodies. 

The State level oversight bodies and the IFA
I form

 the national deliberative authority w
hich has 

pow
er to supervise public policies relating to access to inform

ation throughout the country. 118 

The political and legal diversity of im
plem

enters increases the likelihood of enforcem
ent. Thus 

diversity of legal im
plem

enters increases the effectiveness of the access to inform
ation law

. 119 In 
addition, the institutional design of the oversight m

echanism
s, in w

hich greater independence and 
autonom

y increases com
pliance w

ith the law
. 120

Illustration of access to inform
ation m

onitoring m
echanism

s in M
exico

 
 

 
 

 
 

116 Transparency in M
exico (n114 above) 13-17.

117 Transparency in M
exico (n114 above) 19.

118 Transparency in M
exico (n114 above) 21.

119 Transparency in M
exico (114 above) 24. 

120 As above. 

Kw
ale County has Biashara Centres w

hich are akin to H
udum

a Centres and could also serve as points 
for access to inform

ation requests. In addition, the Council of G
overnors has been supporting County 

D
ialogues, w

hose concept m
irrors the D

evolution Conference but at the local level.  These County 
D

ialogues could also serve as avenues for dissem
ination of inform

ation by county governm
ent 

under the proactive disclosure requirem
ents. 111

Further, the Council of G
overnors has been conducting the D

evolution Sensitization w
eek, w

hich it 
envisages w

ill be conducted in all the 47 Counties. The D
evolution Sensitization w

eek is instrum
ental 

in access to inform
ation as citizens are able to access inform

ation on any given county. 112 

In term
s of technical support and to enable county governm

ents com
ply w

ith the access to 
inform

ation requirem
ents, the Council of G

overnors recom
m

ended capacity building for County 
D

irectors of Com
m

unication, Records M
anagers and County D

irectors of Inform
ation Technology. 

The content of the training should include the Access to Inform
ation Act, record keeping and 

packaging of inform
ation. The Council of G

overnors also identified additional areas of support to 
include peer to peer learning am

ong counties and internet connectivity in counties. 113 

India, M
exico, South A

frica, U
ganda and the U

K all have aspects of devolution. A
 num

ber of 
inform

ative lessons can be picked from
 each of the countries. For instance, as already discussed, in 

India, allow
ing developm

ent of rules and regulations for im
plem

entation of the Act at state level 
resulted in varying regulatory fram

ew
ork across the country w

hich hindered the im
plem

entation 
of the Right to Inform

ation Law
. In South A

frica, as pointed out, there have been instances of peer 
learning am

ong sub-national and m
unicipal level inform

ation officers based on experience sharing. 

 
3.8.1 Best Practices from

 M
exico

M
exico’s offers the best illustration on im

plem
enting access to inform

ation law
s in devolved 

settings. 

In M
exico, the Public Access to G

overnm
ent Inform

ation Law
 does not apply to the devolved settings. 

M
exico has 33 separate jurisdictions, 31 states, M

exico City and the national governm
ent, the 

Federation, w
ith each having its ow

n access to inform
ation law

. Below
 is a review

 of im
plem

entation 
of access to inform

ation law
s across the 31 states, the Federation and M

exico City. 

M
exico’s 31 States enacted their ow

n access to inform
ation law

s betw
een 2002 and 2008. Pointedly 

by 2016, seven (7) States had am
ended and replaced their law

s up to three (3) tim
es, w

hile at least 
all 31 States, the Federation and M

exico City had am
ended and replaced their law

s tw
ice. 114 

The distinctions betw
een the law

s at State and Federal level decreased transparency in M
exico. In 

2015, the M
exican Congress passed a law

 to address the heterogeneity of the access to inform
ation 

law
s across the country. 115  This law

, the G
eneral Transparency Law

, standardized the access to 
inform

ation legal fram
ew

ork in M
exico across Federal and State levels.  

111 As above.  
112 As above. 
113 As above. 
114 G

arcia, A ‘Transparency in M
exico: An overview

 of access to inform
ation regulations and their effectiveness at the federal 

and state level’ (2016) 7, https://w
w

w
.w

ilsoncenter.org/sites/default/files/transparency_in_m
exico_an_overview

_of_access_to_
inform

ation_regulations_and_their_effectiveness_at_the_federal_and_state_level.pdf (accessed 23 M
ay 2018). (Transparency in 

M
exico).

115 Transparency in M
exico (n114 above) 8-9.

State (local) oversight bodies

N
ational oversight body (IFA

I)
D

eliberative body 

Judiciary 
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i. 
Setting up the U

nit charged w
ith the im

plem
entation of the law

, this includes deciding 
on leadership, recruitm

ent, budget, roles and reporting.

ii. 
Setting 

up 
the 

law
’s 

steering 
com

m
ittee 

com
prising 

of 
representation 

across 
governm

ent. This steering com
m

ittee in her view
 w

ill be responsible for giving reports 
on im

plem
entation, developing action plans, address the special challenges of various 

agencies, IT, training, records m
anagem

ent and public participation. 

iii. 
Launch of the im

plem
entation process through public aw

areness, introduction of the 
law

 to governm
ent officials and the public. 

iv. 
Conduct baseline surveys on preparedness on records m

anagem
ent.

v. 
Create job descriptions and designation of inform

ation m
anagers for each agency 

and create a netw
ork of inform

ation m
anagers. 

vi. 
D

evelop a nation-w
ide im

plem
entation plan, conduct public participation on the 

plan and ensure adoption by Cabinet. 

vii. 
Create a list of all public authorities including their contact details (chief officers, 
em

ail address, fax).

viii. 
Conduct	analysis	of	the	public’s	needs	in	regard	to	access	to	inform

ation	–	w
hat	type	

of inform
ation do they need, w

hat type of requests are they likely to m
ake, how

 it 
can be m

ade easier for them
. 

ix. 
Create m

odel public authority plans and im
plem

entation 

x. 
D

evelop consultation paper on policy issues to be resolved by Regulations to the law
 

and process for review
 of sectoral law

s. 122

Jam
aica

According to A
lyair Livingstone, the D

irector of Access to Inform
ation U

nit in Jam
aica, during the 

18 m
onths before the com

m
encem

ent of the law
, the Jam

aican Access to Inform
ation U

nit engaged 
in the follow

ing activities: 

i. 
Encouraging buy-in by involving partnership and collaboration of key individuals. This 
w

as m
ainly for am

endm
ent of the law

 and developm
ent of regulations. 

ii. 
Identifying key persons w

ho w
ould be responsible to responding to inform

ation requests 
from

 all governm
ent entities. 

iii. 
Form

ation of a task force w
hich visited all m

inistries to assess registries and to m
eet w

ith 
perm

anent secretaries to discuss deficiencies in staff and records m
anagem

ent. 

iv. 
Record m

anagem
ent practices w

hich involved collaborative training by the governm
ent 

archivist across governm
ent entities.

v. 
Form

ation of critical partnerships w
ith civil society, m

edia, cabinet, academ
ia, religious 

organizations and lobby groups. 

122 Lem
ieux &

 Trapnell (n64 above) 64.

M
exico: D

evelopm
ent of a m

odel law
 for all States to adopt

Follow
ing heterogeneity of law

s across M
exico, the M

exican Congress developed a m
odel law

 
containing the norm

ative fram
ew

ork of access to inform
ation across all jurisdictions. The essence 

w
as to define the rights and obligations that State law

s should contain. This prevented heterogeneity 
of legislations across the country w

hich w
ould create in the overall a com

plex access to inform
ation 

fram
ew

ork and defeat im
plem

entation. 

M
exico: Establishm

ent of State level independent oversight m
echanism

s 

M
exico allow

ed States to establish their ow
n independent oversight m

echanism
s. The im

plem
enting 

agency, IFA
I build their capacity as w

ell as supervised by their decisions. Significantly, it the M
exican 

experience is that the larger the diversity of legal and political im
plem

enters the greater the 
likelihood of im

plem
entation of access to inform

ation law
s. 

M
exico: Establishm

ent of a national inter-governm
ental deliberative body

M
exico also established a national inter-governm

ental body bringing together the 32 oversight 
institutions at State level and the IFA

I to build synergies for im
plem

entation of the law
, continuous 

learning through peer learning and netw
orking.

4.0  
Sequencing Im

plem
entation 

This section seeks to answ
er the question on sequencing of im

plem
entation of the Access to 

Inform
ation Act.  W

hat order are the com
ponents for successful im

plem
entation to be carried out? 

A
re there certain elem

ents that m
ust be in place before the law

 can be im
plem

ented or is it possible 
to effectively im

plem
ent access to inform

ation law
s w

ithout these elem
ents? 

Experiences from
 other jurisdictions point at a general level: 

i. 
Phased approach

ii. 
Single approach  

Canada, Jam
aica and South A

frica adopted the phased im
plem

entation approach to afford agencies 
tim

e to prepare for im
plem

entation. In Jam
aica, im

plem
entation started w

ith groups of public bodies 
w

hich it w
as anticipated w

ould generate a lot of inform
ation requests. In the U

nited Kingdom
, 

as discussed elsew
here, im

plem
entation w

as initially to start w
ith the central governm

ent, then 
local authorities and finally sem

i-autonom
ous agencies and the police. This approach w

as how
ever 

abandoned in 2001 and in 2005 im
plem

entation w
as carried out in a single approach, that is, for all 

public bodies at once. 121

There is no settled theoretical explanation on effectiveness in im
plem

entation of access to 
inform

ation law
s. Below

 is review
 of expert accounts of form

er Inform
ation Com

m
issioners/ 

D
irectors of im

plem
enting agencies w

ho have im
plem

ented access to inform
ation law

s in their ow
n 

countries. 

Caym
an Islands 

The first Coordinator for the Freedom
 of Inform

ation U
nit in the G

overnm
ent of Caym

an Islands 
identifies ten (10) activities that m

ust be carried out in the first six (6) m
onths of the im

plem
entation 

of the access to inform
ation law

s. 

121 Lem
ieux &

 Trapnell  (n64 above) 63.
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4.2 
Com

m
on them

es  
The com

m
on them

es identified in the activities undertaken in the initial stages of im
plem

entation 
of access to inform

ation law
s include:

i. 
Strengthening institutional capacity through training on the provisions of the law

 and 
record m

anagem
ent practices; 

ii. 
Form

ation of com
m

ittees of inform
ation access officers; and  

iii. 
Public aw

areness and surveys to establish the preparedness of public institutions. 

The Com
m

onw
ealth H

um
an Rights Initiative suggests training public officials, public aw

areness, 
records m

anagem
ent and proactive disclosure as activities that m

ust be undertaken early in the 
im

plem
entation of access to inform

ation law
s. 126 

5.0 
A

ppendices
i. 

Flow
chart on processing of inform

ation requests 
ii. 

Sam
ple internal w

orkflow
iii. 

Sam
ple inform

ation request  application form
 

iv. 
Action plan 

v. 
W

ebposting sam
ple  for proactive disclosure 

6.0 
Case law

 
W

ho can access inform
ation in Kenya? (Section 4) 

1 
Fam

y Care Lim
ited v Public Procurem

ent Adm
inistrative Review

 board &
 another &

 4 
others [2013]eK

LR127 [Kenya]

The petitioner filed a petition challenging the procuring process and alleged breach of certain rights 
and freedom

s. The petitioner averred that Kenya M
edical Supply A

gency had denied access to the 
inform

ation in the m
inutes of the evaluation and technical reports of the tender and from

 Pharm
acy 

and Poisons

Board it sought disclosure of any correspondence betw
een it and any of other party concerning a 

certain drug in the context of the tender in order to enable it prosecute the petition. 

KEM
SA

 raised a prelim
inary objection that the Petitioner w

as not entitled to seek enforcem
ent of 

A
rticle 35 on the ground that it w

as a foreign com
pany incorporated in India. The court agreed w

ith 
the respondent’s argum

ent and dism
issed the petition. It held that the right to inform

ation is only 
enjoyable by Kenyan Citizens, and not foreign citizens nor juridical persons such as corporations or 
associations.

2 
N

airobi Law
 M

onthly Lim
ited v Kenya Electricity G

eneration Com
pany and 2 others [2013]

eK
LR128 [Kenya]

This petitioner requested inform
ation from

 the respondents regarding certain contracts that had 
been entered by them

 for the purpose of drilling geotherm
al w

ells. The petitioner w
as carrying out 

an investigation on a series of transaction undertaken by the respondents and had im
plicated them

 
in corrupt dealings in its O

ctober 2011 edition. 

126 Lem
ieux &

 Trapnell (n64 above) 63.
127 Petition N

o. 43 of 2012
128 Petition N

o. 278 of 2011

vi. 
Form

ation of the Access to Inform
ation A

ssociation of Adm
inistrators com

prising of all 
responsible governm

ent officers. The A
ssociation w

as m
andated to m

eet every W
ednesday 

to share experiences arising from
 inform

ation requests. 

vii. 
Form

ation of the Advisory Com
m

ittee of stakeholders com
prising of civil society, private 

sector and m
edia w

hose m
andate w

as to provide the governm
ent w

ith recom
m

endations 
on best practices. This Com

m
ittee m

et every 3
rd W

ednesday of the m
onth and the D

irector 
of the Access to Inform

ation U
nit and Adm

inistrators w
ere present. 

viii. 
Intensive training of governm

ent officers w
hich w

as undertaken in the first five m
onths. 

The training focused on interpretation of the provisions of the Act, record m
anagem

ent, 
change m

anagem
ent and case studies. 

ix. 
D

evelopm
ent of inform

ational publications for governm
ent officers, stakeholder groups 

and the general public. These included: G
uidelines for the discharge of functions by public 

officers; training m
anual, user guide, road m

ap and new
sletters and pam

phlets. 123 

Scotland

The Scotland Inform
ation Com

m
issioner, Kevin D

union, in his 2004 A
nnual Report highlighted 

the preparations m
ade by his office in preparation for im

plem
entation of the Scottish Freedom

 of 
Inform

ation (Scotland) Act, 2002. N
otably, the Inform

ation Com
m

issioner w
as appointed in February 

2003 w
hile the Act cam

e into force on January 1, 2005. 124 The activities included: 

i. 
H

olding a Freedom
 of Inform

ation conference w
hich w

as attended by m
em

bers of the 
public, public authorities, the U

K Inform
ation Com

m
issioner, representatives from

 the 
European U

nion and civil society organizations. The conference provided an overview
 

of the Act, D
ata Protection Act and publication schem

es. 

ii. 
Research on public bodies’ preparedness for im

plem
entation of the Act. This w

as 
through use of questionnaires and follow

-up interview
s. M

ost public authorities 
indicated that they w

ould m
eet the deadlines set in the Act. A

 m
ajor concern am

ong 
m

ost authorities w
as records m

anagem
ent. 

iii. 
Public aw

areness to the general public using a three pronged strategy involving a 
general public aw

areness cam
paign to prom

ote the new
 right; prom

otion to rights 
provider organizations and their netw

orks (aim
ed at creating dem

and for inform
ation); 

and training and inform
ation for groups w

ho are likely to use the right once it com
es 

into effect such a journalists unions and com
m

unity organizations. 

iv. 
A
pproving	publication	schem

es	–	this	also	involved	developm
ent	of	m

odel	
publication schem

es to guide public authorities. 125 

123 A Livingstone ‘The im
plem

entation of the Access to Inform
ation Act: The Jam

aican experience- challenges and successes’ (2005) 
6-7 Resource paper presented at the N

ational W
orkshop organized by the Com

m
onw

ealth H
um

an Rights Initiative on Effective 
im

plem
entation: preparing to operationalize the new

 India Right to Inform
ation Law

, 24-26 M
ay 2005, N

ew
 D

elhi, India, http://w
w

w
.

hum
anrightsinitiative.org/program

s/ai/rti/im
plem

entation/general/im
plem

entation_of_ai_act_jam
aican_experience.pdf (accessed 

23 M
ay 2018) . 

124 Scottish Inform
ation Com

m
issioner, Annual Report 2004, 8.

125 Scottish Inform
ation Com

m
issioner, Annual Report, 2004, 10-19.
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These disputes involve a constitutional right of access to inform
ation. Access to inform

ation 
disputes are generally not purely private disputes (requesters of inform

ation often act in 
the public interest and the outcom

e of these disputes therefore im
pacts the general health 

of our dem
ocratic polity.)

 The court found that the respondent had violated the right of access to inform
ation and ordered 

that the petitioner be granted access into the requested form
s.

2 
Brüm

m
er v M

inister for Social D
evelopm

ent and O
thers (CCT 25/09) [2009] ZA

CC 21; 2009 
(6) SA

 323 (CC); 2009 (11) BCLR 1075 (CC) (13 A
ugust 2009) [South A

frica]

The applicant, M
r. Brüm

m
er a journalist, m

ade a request to the D
epartm

ent of Social D
evelopm

ent 
for access to inform

ation relating to a governm
ent tender that the D

epartm
ent w

as alleged to have 
aw

arded to IT Lynx Consortium
. The applicant alleged that he required the inform

ation in order 
to report accurately and properly on an article that he w

as w
riting.  The inform

ation requested 
by the applicant com

prised records w
hich pertain directly and indirectly to the State Inform

ation 
and Technology A

gency (Pty) Ltd for the design, developm
ent and im

plem
entation of a grant 

adm
inistration system

. In the first instance he w
as denied the inform

ation on the ground that the 
inform

ation w
as the subject of civil litigation betw

een the D
epartm

ent and the consortium
 w

hich 
w

ould im
pair the im

partiality in the trial. O
n appeal, it w

as held that his application w
as brought 

after the 30 day lim
it as prescribed in Section 78(2). H

e contested the constitutionality of the 30 day 
lim

it as it im
peded his right to access the court. The respondents opposed the application.  They 

subm
itted that the H

igh Court should not condone M
r. Brüm

m
er’s non-com

pliance w
ith the 30 day 

lim
it as he had not provided a satisfactory explanation for the delay. The court held that section 

78(2) w
as unconstitutional in that it failed to give relief to a person w

ho is refused inform
ation. 

The court laid dow
n that the im

portance of the right to a country that is founded on values of 
accountability, responsiveness and openness cannot be gainsaid. For those values to have effect, the 
public m

ust have access to inform
ation held by the state.

3 
Case of Claude-Reyes et al v Chile Judgm

ent of Septem
ber 19, 2006, Series C N

o. 151 [Inter-
A

m
erican Court of H

um
an Rights]

In 1998, M
arcel Claude Reyes, Sebastián Cox U

rrejola, and A
rturo Longton G

uerrero w
ere denied 

inform
ation by the State on inform

ation they requested from
 the Foreign Investm

ent Com
m

ittee on 
a m

ining and deforestation project that could im
pact the environm

ent and sustainable developm
ent 

of Chile. 

The Com
m

ission stated that the refusal occurred w
ithout the State “providing any valid justification 

under Chilean law
” and supposedly they “w

ere not granted an effective judicial rem
edy to contest a 

violation of the right of access to inform
ation”. Further they “w

ere not ensured the rights of access 
to inform

ation and to judicial protection and there w
ere no m

echanism
s guaranteeing the right of 

access to public inform
ation.”   

The Court found unanim
ously that the State had violated A

rticle 13 (Freedom
 of Thought and 

Expression) in relation to A
rticle 1(1) (O

bligation of N
on-D

iscrim
ination) and A

rticle 2 (O
bligation to 

G
ive D

om
estic Legal Effect to Rights) of the A

m
erican Convention. A

rticle 13 w
as held to encom

pass 
the right to access inform

ation held by the state. They further opined that the right is as an 
essential com

ponent of dem
ocracy as it enables citizens to be inform

ed and thus prom
otes effective 

participation in governm
ent. The court further held that the state should alw

ays avail justification 
w

henever it w
ithholds inform

ation.

The respondents resisted the dem
and. The petitioner filed the petition claim

ing that the respondents 
had violated A

rticle 35, 33 am
ong other principles enshrined in the Constitution. In determ

ining 
the application of A

rticle 35 the court sought to interpret 35 (1) (a) particularly the m
eaning of the 

‘state’ and concluded that the respondents w
ere a public entity or a state corporation. The court 

determ
ined that the press is entitled to exercise its freedom

 of expression and of the m
edia as 

seen in the cases before the courts internationally. The respondents argued that the petitioner not 
being a natural person but a juristic person is not a ‘citizen’ for the purposes of A

rticle 35 and is 
therefore not entitled to seek enforcem

ent of its provisions. The court held that a body corporate 
or a com

pany is not a citizen for the purposes of A
rticle 35(1) and is therefore not entitled to seek 

enforcem
ent of the right to inform

ation as provided under that A
rticle. The court thus found that 

there had been no violation of the rights to the petitioner.

3 
K

atiba Institute v Presidents D
elivery U

nit &
 3 others [2017] eK

LR129[Kenya]

The petitioner deponed that the respondent on diverse dates in 2017 published advertisem
ents in 

the m
edia, through billboards and in business m

essaging or tags. The petitioner then w
rote to the 

respondent seeking inform
ation on how

 m
any advertisem

ents had been published, the total cost 
incurred as w

ell as the governm
ent agency that m

et the cost. Petitioner avers that the respondents 
refused and failed to supply the inform

ation sought under A
rticle 35(1) and violated the values and 

principles enshrined under A
rticle 10 of the Constitution especially the rule of law

, good governance, 
transparency and accountability. The determ

ination of the case m
ade a great variation from

 the 
earlier cases. The learned judge considered that the Access to Inform

ation Act under Section 2 
considers a citizen to include a juristic person w

hose director(s) is a citizen. The court further stated 
that under Section 21 of the Act it w

as not a condition precedent for the petitioner to first file a 
com

plaint w
ith the Com

m
ission of Adm

inistrative (CA
J). The court ordered that the inform

ation be 
availed to the petitioner.

Refusal to grant inform
ation m

ust be justified (Section 4(c), Section 6)

1 
Zebedeo John O

pore v The Independent Electoral A
nd Boundaries Com

m
ission [2017] 

eK
LR130

The Petitioner requested from
 the 1st Respondent records and docum

ents in their custody pertaining 
to the elections of the Bonchari M

em
ber of N

ational A
ssem

bly seat held on 8
th August 2017. The 

docum
ents requested for by the petitioner included the num

ber of voters identified by the electronic 
voter identification devices at every polling station; Copies of Form

s 32A
 (Voter Identification &

 
Verification Form

s) at every polling station; Polling Station D
iaries as prepared and subm

itted by the 
respective presiding officers at every polling station for the purposes of filing an election petition. 
The issue before the court w

as w
hether the Respondent had established that the refusal to grant 

access to inform
ation is justified under the exceptions under Section 6 of the Access to Inform

ation 
Act. Justice M

ativo stated, 

“Accountability is unattainable if the governm
ent has a m

onopoly on the inform
ation that inform

s 
its actions and decisions. Access to inform

ation is not only fundam
ental to a properly-functioning 

participatory dem
ocracy it also increases public confidence in governm

ent and enhances its 
legitim

acy.”

The court held that the refusal to grant access m
ust be reasonable and justifiable. H

e further 
em

phasized that proceedings under Access to Inform
ation Act differ from

 ordinary civil proceedings 
in certain key respects:

129 Constitutional Petition 486 of 2017
130 Petition no. 418 of 2017
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N
ature of inform

ation not subject to disclosure and requestors of inform
ation need not show

 a 
legitim

ate interest for requesting inform
ation (Section 4(2), Section 6)

1 
Transnet Ltd and A

nother v SA
 M

etal M
achinery Co (Pty) Ltd [2006] (6) SA

 285 (SCA
) [South 

A
frica]

The 
appellant, 

Transnet 
Lim

ited 
(state-ow

ned 
com

pany) 
acting 

through 
its 

w
holly-ow

ned 
subsidiary, N

ational Ports Authority of South A
frica, invited tenders for a w

aste rem
oval contract. SA

 
M

etal M
achinery Com

pany (Pty) Ltd w
as an unsuccessful bidder in a public tender and it sought 

docum
ents related to the w

inning tender from
 the state ow

ned Inter W
aste (Pty) Ltd under the 

Prom
otion of Access to Inform

ation Act (PA
IA

). Transnet Lim
ited provided access but justified 

deleting certain details related to the calculation of the tender price and relying on exem
ptions for 

duty of confidence and harm
 due to exposure of trade secrets. The respondent, SA

 M
etal M

achinery, 
applied to the H

igh Court at Cape Tow
n w

hich granted an order in the term
s of the Act directing the 

appellant to disclose a com
pleted schedule of Inter W

aste’s tender as subm
itted to the appellant. 

O
n appeal by Transnet Ltd, the court found that there w

ould be neither com
m

ercial harm
 nor a 

breach of confidentiality to Inter W
aste Ltd. It concluded that a confidentiality clause cannot protect 

a contract betw
een a state com

pany and a third party from
 disclosure after the contract had been 

aw
arded. The Court also affirm

ed that a requester need not show
 legitim

ate reasons for requesting 
inform

ation.

W
ho bears the evidentiary burden to justify refusal to grant inform

ation? (Section 9)

1 
President of the Republic of South A

frica and O
thers v M

 &
 G

 M
edia Ltd (CCT 03/11) [2011] 

ZA
CC 32; 2012 (2) BCLR 181 (CC); 2012 (2) SA

 50 (CC) (29 N
ovem

ber 2011) [South A
frica]

The publisher of the M
ail and G

uardian new
spaper m

ade a request under the Prom
otion of Access 

to Inform
ation Act that the President m

ake public a report drafted by tw
o South A

frican judges on 
the 2002 presidential elections in Zim

babw
e. The judges observed the elections at the request of 

President Thabo M
beki. The office of the President declined to release it on the grounds that it w

ould 
reveal inform

ation supplied in confidence by Zim
babw

ean governm
ent officials and that the report 

w
as obtained to help the President form

ulate executive policy.

The issues for determ
ination before the Constitutional Court w

ere:

1. 
H

ow
 w

as the state to discharge its burden, under the Inform
ation Act in order to show

 
that its refusal to grant access to a record is justified?

2. 
U

nder w
hich circum

stances is it proper for a court to exercise its pow
ers, under the 

Inform
ation Act, to exam

ine the contested record in order to determ
ine w

hether it should 
be released?

The court held that the evidentiary burden rests w
ith the holder of inform

ation and not w
ith the 

requester. The m
ajority concluded that courts are em

pow
ered to exam

ine the contested record to 
determ

ine w
hether exem

ptions claim
ed by the state are proper.  The m

ajority held that this pow
er 

should be invoked w
hen it is in the interests of justice to do so. The Court found that under the law

 
the disclosure of inform

ation is the rule and exem
ption from

 disclosure is the exception. It stated 
that the constitutional guarantee of the right of access to inform

ation held by the state gives effect 
to principles of accountability, responsiveness and openness as founding values of constitutional 
dem

ocracy. The right of access to inform
ation has a close connection w

ith the realization of other 
rights under the Bill of Rights. It how

ever also recognized that there exist reasonable and justifiable 
lim

itations to the right. 

2 
Case of G

om
ez Lund v Brazil Judgm

ent of N
ovem

ber 24, 2010 Series C. N
o. 129 [Inter-

A
m

erican Court of H
um

an Rights] 

The relatives of the victim
s sought to discover the truth about the outcom

e of operations conducted 
by the Brazilian arm

y betw
een 1972 and 1975, w

hich aim
ed to eradicate a sm

all leftist guerrilla 
m

ovem
ent know

n as the G
uerrilla do A

raguaia. A
llegations of arbitrary detention, torture and 

forced disappearance of som
e 70 people, including local civilians, w

ere supported by testim
onies 

and docum
ents provided by journalists and form

er arm
y officials. 

H
ow

ever, under the Brazilian dictatorship in 1979, am
nesty law

s that precluded any crim
inal 

investigation into ‘political offenses’ carried out during m
ilitary rule w

ere enacted. 

In addition, the governm
ent refused to com

ply w
ith several court orders to disclose inform

ation 
related to the A

raguaia operations. In 2010 the Suprem
e Court of Brazil upheld the am

nesty law
s, 

finding that the actions of the m
ilitary regim

e w
ere political in nature and therefore protected. 

A
pplicants filed a petition w

ith the Inter-A
m

erican Com
m

ission on H
um

an Rights, w
hich in turn 

referred the case to the Inter-A
m

erican Court of H
um

an Rights. The Court recognized that the 
right to truth arises from

 the right to seek and receive inform
ation guaranteed by A

rticle 13 of the 
A

m
erican Convention, in addition to A

rticles 8 and 25 guaranteeing the right to an effective rem
edy 

for Convention violations. W
hen a right to truth claim

 is m
ade, a state is under a duty to respond 

in good faith to the requests of investigating authorities or the victim
s and their relatives.  N

either 
“state secrets,” nor “confidentiality of inform

ation,” or “national security” m
ay serve as legitim

ate 
grounds for the non-disclosure of inform

ation about serious hum
an rights violations. 

The court opined that the burden of proof regarding the non-existence of relevant records lies w
ith 

the state. It further held that a decision to refuse access to inform
ation can never depend exclusively 

on a state body w
hose m

em
bers are suspected of com

m
itting the illicit acts. By denying and delaying 

access by the victim
s’ relatives to relevant arm

y archives and other inform
ation, the governm

ent 
had violated their A

rticle 13 right to inform
ation, read together w

ith A
rticles 1(1) (obligation to 

respect rights and freedom
), 8(1) (duty to investigate) and 25 (access to court) of the Convention. 

The Court held that Brazil’s am
nesty law

 is ‘incom
patible w

ith the A
m

erican Convention and void 
of any legal effects’.

W
hen a legitim

ate public interest is at stake, inform
ation m

ust be disclosed (Section 6 (4))

1 
M

inister for Provincial and Local G
overnm

ent of the RSA
 v U

nrecognised Traditional 
Leaders of the Lim

pom
po Province, Sekhukhuneland [2005] 1 A

ll SA
 559 (SCA

) [South 
A

frica]

In O
ctober 2002 the A

ssociation applied to the Pretoria H
igh Court for an order declaring that 

it had a right of access to a report com
piled by a com

m
ission of enquiry know

n as the Ralushai 
Com

m
ission to investigate disputes relating to irregularities and m

alpractices in the appointm
ent 

of certain traditional leaders in that province. This report w
as held by officials in the M

inistry. 
The A

ssociation also sought an order setting aside a decision by the M
inister’s inform

ation officer 
denying it access to the report. The M

inister appealed concerning the interpretation and application 
of s 44 (1) of the Prom

otion of Access to Inform
ation Act 2 of 2000 w

hich provides for circum
stances 

w
hen an inform

ation officer of a public body m
ay refuse a request for record under the office. The 

court found that the M
inister had not proved that the disclosure of the report w

ould frustrate the 
deliberative process and thus dism

issed the application.
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2 
Centre for Social Accountability v Secretary of Parliam

ent and O
thers [2011] (5) SA

 279 
(ECG

)

The applicant, an independent institution that engages in social accountability and gathers 
inform

ation on the m
anagem

ent of public resources, m
ade an application to the second respondent 

seeking access to records relating to the alleged abuse of the Parliam
entary travel voucher system

 
during 2004 by individual M

em
bers of Parliam

ent. The alleged abuse had attracted w
ide m

edia 
attention and cam

e to be know
n as the “Travelgate” scandal or saga. The claim

s m
ade against the 

M
em

bers of Parliam
ent am

ounted to fraud and other civil claim
s and parliam

ent appreciated the 
sensitivity of the issue and the public interest w

hich it attracted. The applicant’s requests to the 
respondents w

ere rejected on the grounds that the inform
ation related to personal inform

ation 
about the m

em
bers.

The court held that under Section 11 (1) of Prom
otion of Access to Inform

ation Act (PA
IA

) a public 
body is obliged to grant access to the records held by it. The only instance it m

ay refuse is prem
ised 

on a ground under Chapter 4 of the PA
IA

 Act. Further, in term
s of Section 81 (3) (a) of PA

IA
 the onus 

is on the public body to prove that the refusal is covered by one of the grounds under Chapter 4. 
Therefore, the grant of access to State inform

ation is thus the rule, and the refusal the exception. 
W

ith regards the claim
 of personal inform

ation and the need for protection of the right to privacy 
for the m

em
bers, the learned judge, 

A
lkem

a J pronounced him
self on the m

atter w
ith reference to the case of Bernstein

131 and others, 
stating that inform

ation about the personal life of the M
em

ber of Parliam
ent w

ere his ow
n business 

and the state had no concern in it. H
ow

ever, inform
ation as to how

 they executed their parliam
entary 

duties w
as the business of the state and the state had the right to know

. 

Accordingly, an order w
as m

ade to release the inform
ation relating to claim

s in respect of travel 
vouchers issued to M

em
bers of Parliam

ent in their official capacities.

3 
Corporate O

fficer of the H
ouse of Com

m
ons v Inform

ation Com
m

issioner and O
thers 

[2009] 3 A
ll ER 403 [U

nited K
ingdom

]

In 2005 and 2006 the applicants, Jonathan U
ngoed-Thom

as, Ben Leapm
an, and H

eather Brooke 
individually requested specific details on the allow

ances related to certain M
em

bers of Parliam
ent 

including Tony Blair, D
avid Cam

eron and G
ordon Brow

n as w
ell addresses of their second hom

es. 
A

fter the requests w
ere refused, the applicants filed com

plaint under section 50 of the Freedom
 of 

Inform
ation Act of 2000 to the Inform

ation Com
m

issioner, w
ho ordered disclosure. The Corporate 

O
fficer of the H

ouse appealed to the Inform
ation Tribunal, advancing that disclosure of the requested 

inform
ation could result in prejudice to the rights or legitim

ate interests of individual M
Ps. The 

Tribunal rejected claim
s m

ade by the Corporate O
fficer, w

ho appealed the Tribunal’s decision to the 
H

igh Court of Justice.

The Court began by establishing that there w
as an obvious legitim

ate public interest at stake, given 
taxpayers’ right to be inform

ed of how
 the governm

ent m
akes use of taxpayer m

oney. The Court 
then concluded that, as a m

atter of law
, the Inform

ation Tribunal had given sufficient consideration 
to the M

Ps’ reasonable expectations regarding the extent of inform
ation to be m

ade public. Contrary 
to the Corporate O

fficer’s claim
, the inform

ation that had been presented to M
Ps w

ith the com
ing 

into force of section 19 of FO
I Act (publication schem

es) had in fact indicated an expansion rather 
than a restriction of rights to access inform

ation. G
iven that M

Ps knew
 or should have know

n 
that the FO

I Act w
ould m

ake m
ore inform

ation publicly available, it w
as not unreasonable for the 

Tribunal to dism
iss the claim

 that M
Ps had form

ed a reasonable expectation that disclosure w
ould 

be lim
ited to total expenditures rather than specific details.

131 Bernstein and O
thers v Bester N

O
 and O

thers 1996 (4) BCLR 449 (CC)

1.1 
G

lobal and regional fram
ew

ork on the right of access to inform
ation

 
Key points 

•
	
International	Covenant	on	Civil	and	Political	Rights,	at	A

rticle	19	encom
passes	the	right	

of access to inform
ation held by public bodies. 

•
	
Convention	on	the	Rights	of	the	Child	guarantees	the	right	of	access	to	inform

ation	for	
children in A

rticles 12 and 13.
•
	
Convention	on	the	Rights	of	Persons	w

ith	D
isabilities	at	A

rticle	21	requires	States	to	
specifically guarantee the right of access to inform

ation to persons w
ith disabilities. 

•
	
Convention	on	Elim

ination	of	A
ll	Form

s	of	Racial	D
iscrim

ination	at	A
rticle	5	requires	

States to elim
inate racial discrim

ination in freedom
 of expression including right of 

access to inform
ation.

•
	
A
frican	Charter	on	H

um
an	and	Peoples’	Rights	at	A

rticle	9	guarantees	the	right	of	every	
individual to receive inform

ation.
•
	
U
N
	Convention	A

gainst	Corruption	underscores	the	role	of	inform
ation	in	fighting	

corruption and requires States to ensure the public has effective access to inform
ation. 

•
	
A
frican	Convention	on	Com

bating	and	Preventing	Corruption	requires	States	to	ensure	
realization of the right of access to inform

ation for eradication of corruption. 

The 
U

niversal 
D

eclaration 
of 

H
um

an 
Rights 

(U
D

H
R) 

w
as 

the 
first 

international 
instrum

ent 
to guarantee the right of access to inform

ation.  A
rticle 19 provides for the right to seek and 

receive inform
ation and ideas.  W

hile A
rticle 19 does not expressly m

ention the right of access to 
inform

ation, the right to seek and receive inform
ation and ideas is understood to encom

pass the 
right to inform

ation, that is the right to request and be given inform
ation held by public bodies.  

A
rticle 19 of the U

D
H

R laid the foundation for the developm
ent of the right of access to inform

ation 
in legally binding treaties at the global and regional level. 

 
1.1.1 International Covenant on Civil and Political Rights 

A
rticle 19 (2) of the International Covenant on Civil and Political Rights (ICCPR) provides for the right 

of everyone to freedom
 of expression w

hich includes freedom
 to seek, receive and im

part ideas of all 
kinds regardless of frontiers, in w

riting or in print or in the form
 of art or through any m

edia of his
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